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ORESSWELL v. JACKSON. 



THE MATLOCK WILL CASE. 



following is a transmpt of the short-hand writer's 
notes of the summing up by the Loed Chief 
JusTiCB CocKBURN, ou the Ist March, 1864 : — 



THE LQED CHIEF JUSTICE :— 

Geittlembn, — ^There. is one point in this case trpon which 
I entirely concur with what has been said by the learned counsel 
on both sides, and that is the vast importance of this case not only 
in respect to the pecuniary interest which, although to many 
persons in a higher sphere of life it might be comparatively 
insignificant, is to the parties here engaged of very great account, 
but also on account of the very grave questions of character and 
conduct involved in this enquiry, f6r I entirely agree with what 
feU yesterday from the learned Counsel for the Plaintiffe, that 
it is impossible to refrain from looking at this matter and treating 
it as one which involves a charge of conspiracy, of forgery, of 
peijury, of offences of a deep and heinous character, and therefore 
the case has had, and I am sure to the last will continue to have, 
your undivided and anxious attention, in order that you may do 
justice between these parties. 

Now, Gentlemen, you have upon the present occasion to 
determine the question (which by this time you are probably 
perfectly ready to do) whether any or all of these three codreils 
are genuine instruments. Of this the PlaintiffB undertake to satisfy 



yon, and, undoubtedly, tbey are bound to satisfy you. It lias 
been suggested that if you have any doubt upon the subject, you 
are to give the Defendants the benefit of that doubt, and, certainly, 
it is for the party who has the affirmative of the issue to establish, 
to make out a case for your satisfaction ; but on the other hand I 
think that you, haying the materials as I believe before you, will 
not take rej^ge in doubt, and simply say the Plaintiffs have not 
made out their case, but that you will honestly and resolutely 
address yotu^elves to that which I agree with Mr. Karslake in 
thinking is the issue of this case, namely, whether these are 
genuine instruments, bearing the real signature of the deceased 
•testator, or whether they are spurious documents, because, in point 
of fact, they are forged and fabricated imitations of his writing. 

Now, Gentlemen, these three codicils all differ in one remarkable 
partici^ar. As to the first, we have the attesting witnesses now, 
if not denying their writing, at all events denying the fact whether 
they saw the testator sign, and, undoubtedly, as his signature in 
their presence is necessary to the validity of the instrument, if 
they did not see him sign, the instrument will become a nullity. 
But it must not be lost sight of that these two witnesses have, on 
more than one solemn occasion, distinctly asserted the fact that 
they did see the testator sign. When they were first applied to 
they knew nothing or answered unsatisfactorily as to the fact, but 
when called upon to make an affidavit, after the affidavit had been 
carefully read over to them, in which affidavit the fact of their 
having seen him sign was stated, they swore to have seen him 
■sign, a^d afterwards in their examination in Chancery, on their 
examination in chief, they both stated they had seen the testator 
sign ; and if afterwards they fall back from that statement, as they 
have at this trial, and I believe on former trials, and reiterate in 
this Court a doubt of the fact, it will be for you on the whole 
to say whether you believe their present statement or whether 
you believe their first statement that was made. .That these 
two persons were called upon by the testator to see him sign 
.<a codicil is one of the facts of this case, on which nobody has 
expressed the slightest feeling of a doubt. That the testator, 
Mr. Gkobqu NuTTiXL, who was a man not only of business habits 



but wlio was particularly conversant with testamentary documents, 
must have known that to give validity to an instrument it was 
necessary the attesting witnesses should see the testator sign, and 
therefore it must be taken that he intended by this codicil to give 
effect to some testamentary instrument. Now, if that had been 
the feeling in his mind and with that intention in his mind, it 
certainly does seem that he, with that knowledge on his mind 
and that intention on his mind, would have done as he did in 
other cases, he would have taken care that the witnesses who 
were to attest his signature sfiould see him sign. Therefore I 
think that so far as this question, which after all is a very 
subordinate question in the case, you probably at aU events 
would not on that question have much difficulty in coming to 
the conclusion that whatever these witnesses think proper to say 
now, looking at what they did say on a former occasion, and 
looking at the probabilities which apply to that part of the case, 
I think you will have little hesitation in saying that what they 
first said was the truth, and what they first said was true that they 
really saw him sign. Passing by that which, as I have before 
said, is really a subordinate question in this case, and coming to 
the main question which is the genuineness of these instruments, 
I find again a marked distinction between the first codicil and the 
other two codicils. As regards the first we have the witnesses, at 
aU events one of them, now questioning the genuineness of 
the signature which purports to be his and which is so taken. 
Gregory, ipdeed, has not questioned, if I remember right, his 
signature, though he says he did not see him sign ; but Buxton 
not only questions but goes the length of denying his signature, 
and that on two grounds, firstly, he says " the time at which I saw 
the testator sign the testatory instrument was much earlier than 
the day on which it purports to bear date, and therefore I do not 
think that can be the instrument to which I put my name ; '* 
but besides that he says, " I signed it higher up, the paper was 
not covered over as this is. My name and Gregory's name were 
higher up." Now that is an observation which may be true or 
may not be true. If it be. true it will be, as I wiU shew you 
farther on, of material importance in the case. Tou heard how 
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the observation came from him; no doubt it was made in this 
Court for the first time ; but it came spontaneously upon a questioa 
put by me, not the result, as I think, of deliberation or intention^ 
but apparently, so far as I could judge, it came naturally firom 
the witness's mouth. If it be true, I will shew you by and by 
that it is of some importance ; but I am now only on the preliminary 
subject that there is this distinction between the first codicil and 
the second and third, namely, that we have one of the attesting 
witnesses to the first denying his signature, whereas as regards 
the other two we have both witnesses entirely concurring not 
only in the fact that they saw the testator sign, but that those 
signatures are their signatures, and therefore those documents are 
the documents which they saw him execute. I^ow it will be for 
you to say, by and by, when I call attention to all the facts of 
the case, whether you believe the signatures of the attesting 
witnesses to the first codicil to be genuine signatures. The signa- 
tures of the witnesses to the second and third, putting on one side 
for a moment the genuineness of those documents, are not in 
any way questioned or controverted, therefore there is this 
great distinction between the two. As regards the denial of 
his signature by Buxton, you will probably treat his denial 
with that disregard that the testimony of such a witness 
deserves, as being infiuenced by some sinister motive or other. 
Nobody can doubt, no one who heard the man Gregory give 
his evidence in this Court can doubt, that he is a man upon 
whose statement no reliance can be placed; and although the 
manner of Buxton may not have been so disgracefully bad as that 
of Gregory, yet I am sure no jury will attach much importance 
to what that man said, unless his evidence is corroborated by other 
facts and other evidence in the case. 

Nowj Gentlemen, if the two latter codicils are genuine instru- 
ments, you wiU probably not think the first was not so, because 
Buxton may deny now that that was the document that he signed. 
Ko doubt if that first codicil is a forged instrument, the second 
and third, which have reference to it and are parts of the same 
testamentary di^ositions, fall with it. But on the other hand, 
if you entertained by and by no doubt that the second ai»i third 
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cbdibito aro genuine indtramentff) tiieh that eonViction in yotit 
liii&dfi will )*eflect back td the &*st codibil to th^ advttnbge ol^ tliofie 
Wlw) tiphold it ; tod yon Will b^ lAdnced to thihk, if^ ydii art 
satiBfted that the ^coiid and third Art giniUin^, th&t the first nknl^ 
be a genuine instrument alio. 

Now, Gentlemeh^ with regard t6 tile secohd and thiiid codidL^, 
the Plaintiff startd with a vast advatitage. Hie ptodiices dbciiments 
signed by two men as attissting witnesses, as to whose antecedents 
nothing impugtiing them can he said. Ehowles does not standi 
perhaps, in b6 favourablie a pbditiod ad Adains, f6t he or his family 
derive adtiantages fiiom the codioils ; but Mr. Adtos^ Sb far ais We 
know, derives no adviantage Whatever fr6m any of thefee transiBuitibniEi 
—certainly he takes no interest fi^m either of these codicils. £bth 
these witnesses, as I have said, with i^fei^nce tb their antecedents 
and character, stand uniin^)^ached and nhassilal^ to th<^ close; 
and as t6 the evidence which they hdve given^ thbse tVo Witnesses 
stand in the position of men of integrity, character, and hohor;' 
and I need not tell you that where you have dooiimeiits bearing 
the signature of a testator, atteetted by Witnesses of uhimpeaehed: 
character, at all events the presumption in fisivor oi those documents 
Ought to be very great ; and the plaintiff starts with that advantage. 
He pnoduoes these two instruments and he produces unhnpeachablid 
witnesses to them; and no doubt the party who imdertakes to 
impeach testamentary instruments Under the&(e circumstances, has 
an up-hill work to perfbrm. Nevertheless, 0entlemen, it does 
not dispense with the necessity bf enquiry into all the facts and 
circumstances of this catTe. Start wit^ the presumption that these 
instmm^nts are gehuine, honest, tightebUs inSttrunents ; but if thie) 
evidence alriisfies yon in the end that ^vihg the Plaintiff thef 
benefit of t&at presum|rtion to tbe utmost limits t6 which it can 
reasonably be extended: if giving him the benefit bf thiAt 
presumption you, u^on all the ftiets of the ce^e, find yourstelveii 
irresistibly driven to the conclusion they are not gentiine but 
spurious instruments, why that presumption must giVe way, other- 
wise a forger who could only find two associates who, up to tiiat 
time had maintained a decent character, might go to WbTk with 
a perfect certainty of stice'eite. CfedUemcm: the el^enbie ef I3b, 
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alas! teaches us every day that men are found, after years of 
apparent good condact and apparent honest character, to yield 
to some temptation that suddenly presents itself to them; you 
must therefore, while on the one hand you give all the confidence 
and credit to these witnesses which their oharacters entitle them 
to, you must, nevertheless, ask yourselves at starting whether this 
case iB not one that, notwithstanding, requires a carefiil and 
a searching investigation of all the facts. No one who has heard 
it can douht for a moment that a cloud of suspicion rests upon it, 
which I should he happy if in the end you could find yourselves 
ahle to dispel ; hut that the circumstances are such as require on 
anxious, and attentive, and a deliberate consideration, is what I 
think impossible to doubt when you remember the effect of these 
three codicils, made in rapid succession within a few months of the 
testator's death, and found according to their dates by the party 
to be benefited, transferring the great bulk of his property from 
other persons to whom not two years previously he had bequeathed 
it, and giving it all to Mr. Else ; that of the three codicils which 
have been produced, two are found by him, the third found where 
he was immediately present and close by : that they present them* 
selves, as my Brother Hayes very properly pointed out, in the 
succession and order of time in which they follow : when you 
recollect that one of them is found in what certainly may be 
considered the strangest depository for a codicU which, in the 
history of these cases, ever was heard of; and when to that you add 
the difficulties which have been experienced with reference to the 
hand-writing, aUd which, to my mind, are the greatest in 
this most complicated case, it is impossible not to see there 
are matters requiring your utmost diligence and most cautious 
deliberation, and that although the presumption in starting 
ought to be and must be in favor of the Plaintiff, it nevertheless 
will be for you to say whether in the end all the difficulties which 
the case necessarily presents, are so disposed of as to lead you to 
come to the conclusion that these are genuine instruments. It 
is true that this case involves, on the part of the Defendants, 
a charge against the- Plaintiff and those who have been parties to 
these instruments, of conspiracy, forgery, and perjury, and, as I 
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have said, the presumption must be in favor of innocence, more 
especially when yon are dealing with persons whose antecedentB 
expose them to no imputation whatever. But, on the other hand, 
suppose these persons were here upon their trial for the conspiracy, 
and suppose the facts and the evidence led you irresistibly to the 
conclusion that they were guilty, what would be the effect of 
their previous character upon you which they had succeeded up 
to that time in maintaining before the world? It would make 
you pause and hesitate before you came to the conclusion they had 
been guilty of those infamous acts laid to their charge ; but if the 
evidence satisfied yoU; and the presumption in favor of innocence 
increased and enhanced by the previous character of the parties, 
though thrown into one scale, did not prevent the other from 
descending, you would be bound to say they were guilty. And so 
here, if the evidence leads you to the same conclusion, then, 
however painful may be the discharge of your duty, you must 
say the same thing in a case where the parties are not cnminaUy 
before you, and where civil rights only are at issue. 

Now, Grentlemen, with these preliminary observations let me 
turn to the case. I own that to my mind the strength of the 
Defendants' case and the weakness of the Plaintiffs' arises upon 
the documents themselves. If you can see your way clear of the 
difficulties which these documents suggest, then, whatever may 
be the strangeness of the circumstances under which these codicils 
have been found and produced, it is capable of two views, and 
those difficulties may be got over — ^the difficulties as to the way 
in which those documents have been found and produced may be 
got over. Mr. Karslake, in the course of his admirable- address 
to you yesterday, told you with great truth, according to a well- 
known saying, that truth was often stranger than fiction, and 
although it may seem to be a marvel that a man like Mr. Nuttall 
should put a codicil into what my Brother Hayes not inappropriately 
designated as a "hole in the wall,*' yet such a thing is possible. 
So it is possible these things may have been found in their regular 
order of date, and which give the real property gradually and by 
degrees to Mr. Else ; all these things may be got over if you can 
get over the difficulties which the instruments themselves present, 
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and I should be rather disposed at once to call your attenticm to 
the difficulties Mrhich the writing of these instruments surest, 
were it not that I think it perhaps may be more conrenienithat 
you shotild have a history or narrative of these transactions before 
you as early as possible, and those observations I have to make. 
Let us at the outset take a rapid view of the testator himd^lf. 
I think that the evidence which has been given to us enables us 
tolerably well to appreciate the character of the man. Let Uft 
look at him as regards his character, his oapacityi his habits, and 
his social and his domestic family relations. All agree he was a 
man of singular intelligence. He had received not indeed the 
education of a scholar certainly, but what may be- called in this 
country a good commercial education ; and, as far sA I can judge 
from the extracts which have been found in a remarkable book of 
his, he seems to have taken great pains to cultivate his mind and 
increase his stock of information ; and all persons who had any- 
thing to do with him, agree in this that he was a man of the ikiost 
business-like character and methodical habits, of great intelligence, 
and a man who was looked up to and treated as such. He was 
a man who was not of a genial or social disposition, he lived to 
himself and for himself, he did not entertain his friends, he waa 
not ** given to hospitality," but he was a reserved, close man. By 
dint of application to business and by practising habits of thrift, 
he appears, in addition to the fortune he inherited from his 
grandfather, to have acquired a considerable amount of property 
himself. I think, upon the figures that have been given to me with 
reference to the Value of his property, he must have been possesded 
of landed property at the time of his death, to the amount probably 
somewhat above £2,000 a year, which, to a man in his positioh 
in business, of course was a considerable fortune ; and in addition 
to this large landed property he had personal property amounting 
to at least £8,000. "When we look at him in his family and 
domestic relations, we find he was not and never had been married. 
His nearest relations were cousins ; father and mother were gone ; 
brothers and sisters he had none, but he had first cousins by his 
mother's side, and he had second coUsins by his father's side. His' 
second cousins Were by his father's side, being either Maidens or 
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Nuttalls, the latter of whom bore his namei and the elder or 
nearest of that stock which bore his name, was John Kuttall^ hi 
favor, of whom the first wiU appears, to a very considerable extent, 
to have been made. 

I^ow, Gentlemen, I am anxious to call your attention te that 
will. Before we go further I think it is desirable yon should 
have an accurate knowledge of what that will was, and what it 
contained. His real estate, on which alone this question tujiis^ 
seems te have consisted of a number of scattered properties. In 
the first place we find there was land situate on Masson in Matlock) 
which, however, we are not in this case oaUed upon te enquire inte 
except in reference te an observation that arises on the epiteme^ 
This land in Masson was in the occupation of .Alice Knowles, and in 
addition to it there were three cottages, aU which property he 
bought of Alice Knowles and her son William. He leaves that 
property te Alice Knowles for Hfe, with remainder te her son 
"WilKam, subject, however, to a payment of £81 in aid of his 
residuary estate. As I said before, an observation wiU arise upon 
the epiteme with reference te that matter. This is one of the 
properties dealt with, and then we have another property dealt 
with, namely, the house in which he lived. He gives that 
and the house in which Else lived, with some adjoining land 
to Catherine Marsden his housekeeper for life^ and remaiader 
te John Kuttall in fee. As te the value of that house, I 
have in almost every instance taken the mean between the 
figure given by the FlaintifPs and the figure given by the 
Defendants, where they do not agree as to the value of the 
properties, as the most reasonable thing to be done, and it comes 
to this, that the value of the house must be token at about 
eighty pounds a year. Then tithes at Mottram which he held 
under a lease of the Bishop of Chester, a lease of three lives, he 
gives te Else, subject to five annuities of forty pounds each, to 
John Nuttall, Sampson Eoe, Catherine Iggledon, Ann Dodson, and 
"William Nuttall (William Nuttall being the brother of John 
Nuttall). Catherine Iggledon, and Ann Dodson he states in his will 
to be relations, whether Sampson Roe was or not I do not know, 
but these five annuitiies amount to £^0 a year, and it is agreed 
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that £340 a year was the worth of these Mottram tithes. Therefore 
in that case deducting the £200 a year there remained this £140 a 
year, and therefore Else would he henefited hy the first will to the 
amount of £140 a year through this devise of these tithes of 
Mottram, of which the testator was the proprietor. Then he gives 
another property at Prass Northedge and AUished in the parish of 
Ashover, which the parties agree at putting at £200 per annum, to 
Elizaheth Blackshaw, with this singular and remarkahle designation 
of her; he descrihes her as "the natural daughter of Mary Frost, 
formerly Mary White, servant to my grandfather Nuttall." Kow 
it has hcen suggested, and I think the suggestion carries conviction 
to the mind at once that this person in whose favor he was here 
making this hequest and devise of £200 a year, prohahly was in 
fact his own natural daughter, for he would not have given an estate 
of two hundred a year to the natural daughter of a servant whom 
he could have no ohject in henefiting, were it not the fact that the 
mother, Mary Y/hite, having heen the servant of his grandfather, an 
intimacy took place between them, the result of which was the birth 
of a daughter, who while he was desi^ating her as the daughter of 
Mary White was in fact his own. Now he gives it to her for her 
life for her own separate use and benefit, with the power of 
appointment by wiU, and in default of such appointment he gives it 
to John Nuttall absolutely. The next property with which he deals 
is the messuages or dwelling houses at Hardwich and Twitch Nook, 
in Ashover, which he gives to Maria Travis the assistant post- 
mistress in Matlock. That is a small property the value of which 
I have not at this moment. 

Mr* Sergeant Hayes: £25 a year, my Lord; we are agreed 
upon it. 

Chief Justice Coekhurn : I thought that was Bonsall ; however, 
it seems on all hands to be agreed it was a small property. Now 
comes one, gentlemen, which will be found of considerable import- 
ance. He devises certain property near Brockhurst to Sarah Holmes, 
of which by and by. The next property he deals with is, "All 
other my real estate situate in the parish of Brampton," which he 
gives to Stephen Melland absolutely, and then comes this, " And all 
other my real estate situate in the parishes of Bonsall and Matlock, 
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and which are now in the occupation of John Spencer, and all othei 
my real estate in Wensley and Snitterton, in the parish of Darley, 
which I purchased of the late Samuel Simpson, Esquire.*' He 
gives all that unto Elizaheth Sheldon, late servant to his deceased 
•mother, and I think we may take it on the figures given in the way 
I have described, that one part of his property, namely, the lands in 
Matlock and in Wensley and Snitterton were worth some £600 a 
year, while the lands in Bonsall were worth £100 per annum. 
Now this is certainly a very important devise. Mr. Karslake made 
his observations on it yesterday, and I think We must all concur in 
the fact that it was a singular thing for a man to leave such a 
property to a woman with regard to whom he had no ties of 
.relationship at all, simply because she had been servant to his 
mother, to leave to her an estate of some £700 or £750 per 
annum, and you cannot therefore be surprised if an observation 
is made upon it ; it is in fact a fair and legitimate one on such 
a devise as that, and one cannot help being surprised at such 
a devise being made. There is one matter in respect of it. I 
shall have to make an observation by and by, but I am now merely 
calling attention to the provisions of this will : he gives it to her for 
her separate use for life, with a power of appointment by will, as in 
the case of Blackshaw ; and in case of not making such appointments 
then absolutely to John Nuttall ; so that John Kuttall, you see, 
was to get the remainder in the estate for life that Catherine 
Marsden had in the testator's house ; he was to get the contingent 
advantage in either Sheldon or Blackshaw, to whom properties had 
been given, one of £200 and the other between £600 and £700 
a year ; he was to get the remainder, in fee of these properties but 
contingent on this fact, if either of them had not exercised the 
power of appointment by will which was clearly given to them 
under these devises. But then we come to the residuary estate, which 
is also of great importance in this case, and he gives the residuary 
estate to John Nuttall in fee absolutely. Kow I think it is 
important you should know the value of the residuary estate. It is 
put by the Plaintiff at £400 a year ; it is put by the Defendants at 
£540 per annum. The mean between the two is what T have taken 
it at. This is given in fee to John NuttaU, but it was given subject 
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to six annuities; one to Catbexine Marsden, of £200 a year ; to 
Sarah Marsden the elder, an anntdtj of £20 ; to Sarah Marsden 
the younger, her daughter, the sum of £20 ; to his tenant, Jolm 
Potter, of Wensley, the sum of £40 ; to Elizabeth Kobinson, of 
whom we know nothing, so far as I am aware, the sum of £30 ; 
and to Alfred Eichards, of Matlock, £30. The whole amount 
of these annuities would be £340 a year, and if you take for the 
value of these estates, the mean sum I have given, £470 ; and if 
you then add to that the sum of £100 a year, which was the amount 
of rent reserved upon the quarry, you get a value to put on the 
residuary estate, of £570 independently of the royalty which 
might arise on the working of the quarry. I have excluded that 
altogether. If you take the £340, which is the amount of the 
annuities, and deduct that from the £570, which may be safely 
taken, I think, as the value of the residuary estate, there would 
remain to Mr. Nuttall a present interest of £230 per annum, and 
upon the fedlng in of the lives of the whole annuitants he would 
eventually get £570 a year out of the residuary estate, and, 
eventualLy £80 a year more upon the house as what would in the 
end oome to him by the will as to this residuary estate. 

Kow, Gentlemen, as regards the quarry, there was the privilege 
given to Job Knowles to work the quarry during his life, but with 
this special provision that the privilege was only to come into 
operation after the expiration of any leases that were subsisting 
at the time of the testator's death. Now there was a lease subsisting 
at the time, and it was on that a question arose between those who 
at the time were solicitors to the devisees of the estate and Knowles, 
which gave rise to a discussion. As regards the personal estate, he 
gave his household goods, his ftimittire, wine, linen, plate — ^indeed 
all the effects about the premises, and any money that might be 
in the house at the time of his death, to Ca^erine Marsden. He 
then provides for the disposition of his personalty, which he assumes 
would be about £8,000, and in which I believe he turned out to 
be perfectly accurate ; and he directs it to be turned into money 
and divided among those parties named in his will, amounting in 
number to about thirty-six, and he names as his executors, 
Cceseweil, l||[arriotl and John KuttaH. !Now I have omitted, you 
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ynJi aeQj the interlme^tion which is to he foiiad in the second 
duplicate, e^d I have stated thus far to you ^e veault of the 
yariouq 4^trihutioiis in the will as it originally stpod, hecause, to 
my mind it is perfectly clear, and I think it wiU he to yoursj t^at 
when these wills were originally executed| the interlineation 
could not have heen upon the face of the instrument. The wills 
^ere executed as duplicates, they were executed on the same day, 
they were attested hy the same attesting, witnesses at thp same 
pvxe, and no one can douh.t that those wilU weret intended to he 
duplicate wills* ^QWi Gentlemen, the presumption ^ poii^t of 
|aw is this — ^when you find an interlineation appearing on the 
l^e of a testamentary instrument and there is nothing to satisfy 
you that it was put there hefbre execution^ the presumption 
is thfit it was put there after the execution. But I think if that 
applies in t^e case of a single will, how inu^h more would it apply 
in a ce^se where you find the wills were ex ecuted at tiie same time 
as duplicates^ and you find an interlineation in one which you do 
not find in the other. If the interlineation was the genuine act of 
the testator, then hy that iaterlineation, though in point of law it 
would t^e no effect^ for the reason I will point out presently^ the 
effect of the interlineation, as regards the intention of the testator, 
WQul4 ^^ ^ ^4 ^\^^ ^ 7^^ ^ ^^ income of Else, hy way of 
aonuity, and £50 a year, hy way of annuityi to Catherine Maxsden's. 
So that isrhat ^s done hy this interlineation^ if it he his, is — ^he 
professes to give em aonnity of JS 100 a year to Else, a^d£50 a yetqr 
to Catl^enne Mar^n. Taking that for the moment to he a genuine 
interlineajion, the intention of the testator appears tp he this, to 
give to Else a hpnefit of £140 a year &om the ]i(ottram tithes^ so 
long asf t)xe leases of those tithes continued, and hy the interline^tioi^ 
in the wiU he gives in addition to that sum £100 a year more, so 
that he gives to Else a present income of £240 per annum- To 
Catiierine Maxsden, his housekeeper, he had given his house for her 
life an^ £200 a year annuity, i^nd if this interlineation "^ere 
genuine he intended to giye ^er £25Q a year. So that taking 
this to he genuine, Else would have £240 a year and the other 
£25Q a year, as it stp^d upon the face of the wiU. Ifow amongst the 
different he^uests and 4^v^^^ ^^ rnsAi^ was oxie to Sarah Holm^ 
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the fiervant of his late mother, of the land in Brockhorst, which 
is valued at £25 a year. These wills were executed in the month 
of September, 1854, and early in 1855 Sarah Holmes, the devisee 
of the farm at Brockhurst, died, and, as you have been v^y 
correctly told, her death taking place before the death of the 
testator and before his will came into operation, the effect would 
be the devise would lapse, and if there were no further provision 
made by the testator, the property would fall into the residuary 
estate ; and it might well* be that having made such provision as 
he thought fitting on behalf of John Nuttall as to the residuary 
estate, he might think it right to make a fresh provision as to 
Brockhurst; and as that was a devise to a single individual of 
a very small estate, the designation of it could be comprised in a 
very small space. There can be no doubt that a very short codicil 
would have sufficed to have said what was to be done with this 
land. Nothing therefore would appear to be more probable than 
that Mr. Nuttall should think himself called upon to make a 
codicil, being so small, but not to make a fresh will, having so 
short a time before that made one. But one thing is quite certain 
that in the course of the year 1855, whether it was early or 
whether it was not, he unquestionably did make a codicil. The 
two men, Gregory and Buxton, who, for some reason or other, 
some motive which is not sufficiently clear, seem now deorous of 
denying the efficiency of the codicil which has been produced, 
nevertheless concur in this that they were unquestionably called 
upon by Mr. Nuttall to see him sign or to put their own 
names without seeing him sign, to some instrument which required 
the attestation of two witnesses; and the only instrument we 
can suppose he desired the attestation of two witnesses to was 
some testamentary paper, and therefore I think we may take it 
as an established fact in the case that at some time in that year 
he made a codicil, and certainly when we bear in mind what had 
taken place so shortly before the lapse of one of the devises in 
his will, it is not, unless the rest of the evidence should lead to 
an opposite conclusion, too much to suppose that it was in respect 
of that property, the devise of which having failed by a death 
might make a codicil necessary. Well, in the course of the year 



'55 he seems to have got into a very bad state of health, and 
towards the latter part of that year to have been seriously ill. 
'We have heard from Knowles, and that may by and by become 
a matter of some importaQce in this case, that under an impression 
his end was approaching he asked him to take care of a document 
which he handed over to him telling him it was his will, telling 
him he was to open it in the event of his death. Xnowles said 
he came afterwards and told him he was better (that is one of 
the statements he made) and asked to have his will back. Another 
statement of Knowles is that the testator came to him and told 
him ''he wished to make alterations in it." Knowles upon a 
former occasion said '' it was the summer before his death ; " now, 
he says '' he thinks it was the summer but one before his death." 
It is the fact, he says, that he did desire to mako some alterations 
and got it back from Xnowles. But be that as it may there is 
no doubt that he was in a state of health towards the close of 
that year which, if a man was not satisfied with the testamentary 
dispositions he had made, would be very likely to induce him 
to go at once to work to make such testamentary arrangements 
as would be satisfactory to his mind. He seems to have suffered 
a great deal, and at times to have been unable to get about. It 
was an abscess on the spine, affecting of course the whole move- 
ment of his body and giving him incessant pain. But notwith- 
standing that he appears, from the concurrent testimony of the 
witnesses on both sides, to have been able to get about up to 
within the last fortnight or ten days before his death; but a 
-fortnight or ten days before his death he got much worse, and 
called in the medical man Chinery who did not take the same 
serious view that Adams had done of his state, and much sooner 
than either Nuttall himself or those who were about him had 
reason to expect, he fell into a state of the most desperate weakness 
and exhaustion which, for several days before his death, rendered 
him incapable of exertion, almost of speech, and sometimes reduced 
him to a state of unconsciousness, in which state he died on Friday 
the 7th of March, 1856. 

Now, Gentlemen, it seems that on the Sunday prior to his 
death Mr. Newbold, the solicitor of Matlock, who for many years 
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had been iSs legsl man of business^ and was oh h fbbting of 
intimacy with him — ^the evidence leaves no doubt about it — called 
to see him, and it seems that Mr. Nattall had made some appoint- 
ment with Mr Newbold to meet him upon the following Friday, 
and Mr. Kewbold's impression was from what passed, although 
Mr. Nuttall was not capable of much conversation, that the 
appointment was with a view to maMng some alterations in his 
will ; poor man, on the day on which this meeting was to have 
taken place, when he was to have given or intended to give those 
ilistructions f6r his will, he was summoned from this life to another, 
and had no opportunity of ejecting what it was then his desire to 
do. On the Monday Mr. Newbold was there again, and it is 
quite clear the testator at this time had testamentary dispositions 
in his mind and was desirous of doing something, whether of 
^modelling his will or of making some alterations, we have no 
means of knowing, unless these codicils, being genuine, lead US' 
to conclude what is suggested on the part of the Plaintiff, namely, 
the embodying them in one testamentaiy instrument. "We do not 
know whether it Was for this^ purpose the appointment had been 
made with Mr. l^'ewbold, or merely for the purpose of making 
some small alterations ; but that he had his mind on some testa- 
mentary arrangements 1 think is perfectly clear and certain. Ke 
pointed, Mr. Newbold said, to his cabinet or cUpbo'ard, whatever 
the proper designation may be, the place in his bedroom where he 
kept his will, with his deeds and papers. Vow the cupboard was 
locked by what is called a word lock, in which you inust dispose 
of certain letters in the form of a certain word before' the lock 
can be opened. Se evidently was pointing to the cupboard, and 
Wished probably to* speak the word as he was trying to* articulate, 
but he could not speak the word. He strove and made an efibrt 
to get out of bed, but he was too helpless to do it. Mr. Newbold 
assisted him, and by means of Mr. Newbolrf's assistance he tried 
to get to the closet, and did get there, but then his powers failed 
him, his fingers refused to perform their office, he could not form 
the word, he could not utter it to communicate to Mr. Kewbold 
what it wafif, dnd it was only with the assistance of Mr. Newbold 
fie was takfen in a helpless state back U his bed from which he 
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nevfer rod^ iriore ; lie nerer dpoke aaoth^i^ troifd, he got iBfta it state 
of flieint-cionsciousiiegB wBkh pilodsed riojiSdlj hdo total tmcomjirfotw- 
ness, attd int tfiat state lie died. Kow Joff retetiott^ wie happened 
to be Ifi the neighbourhood were sraninoned natitfally 6nairgh to 
his bedeiide, and amongst them a gentleman Trad sent fbr, a 
Hr. Heiland^ who wa« his first cousin on the inoUier^s side, and 
9Er. Melland, for sonle reinson which has' not transpired, was 
desirous at once, without anj- delay, ot knowing what the wiH 
of the deceased party Wa». Ve might have kliown, probeflbly, 
what was partrfng in his mind — ^he was abotit to state a donrersation 
he ^ad had with a Hiss Hall who was then staying at Hke hotise, 
but the leatmed Counsel Ibr the Plaintiff, who had a" fight to de so, 
objected tc the? statement inatemtch as it was ncit properly evidence', 
i£nd the enquitjr therefore was not putmied in ^t respect, so that 
we do not kntfw T^hat the motite "traff 13iat was then! bperatiiig 
on the mintd of ^r. Meftand, nor is it v^ry matetial ; it i^ enoctgh 
tfiat Mr. Melland peremptorily iflsisted en fhef ordinary place 
of deposit fbt Ms papeW being searched. Ererybody knew, 1 
suppose, that in this' large wardrobe or closet he kept his papers. 
Mr. K'ewboM, who T^as his man 6f business for nwriiy yejtfs, ktiew it. 
Veil, they i^ent to this cupboard, forced rt open and seai'ched, 
but weire not ablcf at first to flhd toy Will. They then we«it down 
staufs and searched the desk, but on searching the desk they foitttd 
liothiiitg eitcept a fow recleipts aild leese papered, llr. Mellaaid 
insisteid that the WiH should be flyuhd, th^t thejr should go back 
ttgtda to the eloset, and ^y irent back and searched the closet 
again, me^g the books cfaid papers tri^, I sttppose, more cafe 
than they had done heforOj when out i>t one of those tithe books' 
Which have been predueed in the bourse of tMs ease, th^fte fetk 
what has been ealled the fil«t ^plicate of the will. "Weil, that 
having been found. If t. Melland then said ^ will must be opehed, 
which Mr. Newbold raliier rentfonstrated against, saying ti«ft the 
dead man's bedy Was hafdly cold at the MMe ; he schemed to think 
it was something like indeeent haste to open his will lio hastily. 
Mt. MeMand had his own reasons which, however, have liot beeit 
di^losed, but which may be^ Emrmised as a Inattef of spedtdaiion, 
but we know net iit feafity what they ^tire ; to^ever, he insisted 
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tbe will should be opened. The will was opened, and it was 
discovered the executors were Eobert Cresswell, Mr. Marriott, 
and Mr. John Nuttall. Mr. John Nuttall was away in a distant 
part, Mr. Cresswell lived a distance of some few miles off, but 
Mr. Marriott was a neig^hbour who lived hard by. He was sent 
for and immediately came,. and as executor he took of course the 
control of all that was afterwards done. He says that the will 
having been found and it not occurring to anybody there was 
any other than that will, it being of a recent date, September, 
1854, and the testator dying the 7th March, 1856, they were 
satisfied with what they had done and went down stairs, but 
before they went down stairs they hammered up the closet in the 
best way they could, and when they went out of the room 
Mr. Marriott took away the key in his pocket after locking the 
door. Now, unless we are to suppose the lock could still be in 
some way forced, on which you will have by and bye to exercise 
your judgment, the cupboard was fast and the papers therein 
were safe under lock and key. Mr. Marriott had the one duplicate 
of the will which he handed to Mr. Newbold who took it away ; 
and, as I have said, Mr. Marriott had the key of the bedroom 
door which he took away in his pocket, and down stairs in the 
desk, whatever papers were there were also secured under lock 
and key. Mr. Marrott locked up the desk and took away that 
key also. The next day Mr. Marriott returned to the house with 
Mr. Newbold, and took the title deeds and mortgage deeds and 
put them into a bag and they were taken away to Mr. Newbold's. 
office. The cupboard was fastened up in the same way as before, 
the bedroom door was locked, Mr. Marriott taking away the key 
after locking tbe door, and no one of the party returned, so far 
as we know, until the day of the funeral, which took place on 
the day week of his death, namely, Friday the 14lh of March. 
On that day the parties returned again to the house, and there 
were present on that occasion, as there had been before, not only 
Mr. Marriott and Mr. Newbold, but Mr. Knowles and Mr. Else, 
and on that day Mr. Cresswell was present, the other executor. 
They went to work and searched again, and on that day while 
searching amongst the papers, taking out the books, searchrug 
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them and looking to see what there was, from one of these books, 
or from between two of them, fell a packet which proved to be 
a paper in a gummed envelope, and on it was written the words, 
"This is my rigt will;" the word right being spelt rigL Of 
course they opened it, and on opening it it proved to contain a 
second duplicate. I call it second because it was found second. 
And this duplicate had then and has now upon it, the interlineation 
upon which so much has been said and upon which, in my humble 
judgment, so much really turns in this case, because, although 
you have not the question before you as to whether the inter- 
lineation was the genuine hand-writing and the act of the testator, 
yet incidentally it has a very important bearing on this case, for 
if you are satisfied that that is genuine, then you may be led to 
the conclusion that the hand- writing of the codicils, which I think 
it is impossible not to suppose undoubtedly the same, are genuine 
too. But if there are circumstances that lead you to the conclusion that 
the hand- writing in the interlineation is not genuine, then of course 
it has a tendency to throw a very great light on what is the true 
character of the hand- writing of the other documents, on which, 
by your verdict, you are called upon to pronounce a judgment. 
Kow the effect of this interlineation, as I have before pointed out 
to you, was to give an annuity of £100 a year to Else, and an 
additional annuity of £50 a year to Catherine Marsien. There 
was nothing at all unnatural or unreasonable in the assumption 
that the testator, who had been for so many years on terms of 
intimacy with Mr. Else, and dying with a vast amount of property 
which he hardly knew what to do with, should give £100 a year 
to Else; and there was nothing ujireasonable in supposing he 
would give an additional annuity of £50 a year to Catherine 
Marsden : and I suppose it did not occur to any one — ^this document 
being found in what might appear to be the correct place of deposit- 
it did not occur, " Oh, dear me, this interlineation must have been 
put in by somebody else ; '* and as it bore the words, " This is 
my rigt will," and in a hand -writing so like Mr. Nuttall's as not 
to be questioned at all, it was taken at once as a genuine instrument 
with its interlineations, such intcrlineationB being c()nsidered the 
testator's, and it was aoted upon accordingly. And so matters 



.stood* isweiyMiy iBiijpposii^ «t loaat the parties ialereated in 
l aa mt a ii img the wiU sappofiJAg} that matiters were all right, and 
.that there was not in mty waj anything to .question. Time passed 
iOn aad i^ idie ensuing April we hare tiie tconsaction, ao £ir as 
it idates ito the first codicU. Ifow let ns see how that comes io 
pass. It seems th^tt in addition to the title deeds and mortgage 
(deeds jQiat tiad been oonyeyed to Ur. STewbold's offices, thajt on 
th^ 4ay after itbe loaaral, besiios those various documenb^ tith^ 
hoolKS, rate hookjBi, o^ Account books had been taken and put into 
Jtwo blue bags and seiDi to ICr. STewbold's office, wtule the other 
thiujp^, the youo]theri^ were removed on .the Tuesday or Wednesday-*- 
•jbhey having been, on .the Saturday, the day after the funeraL 
•removed &om ^the 4iu,pboafd and taken down stairs ; they were 
amoved &om ihe desk in whidi they were lying and sent; a 
Srumher of documeiKts of that sort were sent away. It seems that 
Miss Catherine Marsden, according to the statement of some of 
•the witnesses^ had become troublesome, and as she did not like 4heqe 
paries coQUAg constantly to the house, it was left to her-^ 
whether she did not approve as to these searchings for papers 
we do not know, but she appears to have been offensive and 
'tDSublesome ^o the peirsons who were there time after time rum- 
maging and ^dealing with the .papers, and afterwards Hr. }o)m 
JN'uttall thought it better fto remove these papers from the 
house, so that they might be troublesome no longer ; and these 
peters were taken by John STuttall himself put into a basket and 
xsonv^ed to Mr. EUse's house, whero John ^uttall was at that time 
.atayiog as a guest. Mr. John Kuttall went away shortly after that ; 
his business ccoxc^ns oarried him away and he died very^diortly 
afterwards -in the m.ontii of April. Now in the month of April 
some man aUeged he had a claim against the .ostate of the deceased 
-testator, and he. applied to Mr. Marriott, the executor, for payment, 
^ow, r<3[entlemen, this Mr. Marriott can ihave no interest in the 
matter ; he is here to discbarge only his d\ity as executor, and I 
do not think 4ihat you ought to have any doubt or suspicion of the 
truthfulness of what lie says. Take what he says on the subject 
as true, .and Mr. Marriott says, ^' This man having .made a claim 
I wantedtosee whether tbene was not a receipt^ because I could 



nsA JMiiBve lOvat Mr. B'uttftU^ wlu> was a ;(aan of pucli liue^jieaa- 
lifc^ li«kbi(ts ai^d paid his bil]^ wiih auch regnXD^iyy I could not 
a^nagi^e U],at }ie woald bava left a bill of this sort unpaid. 
A^co^ingly I went to Mr. !Newbo]jd ai]|d ,asked him, as the attorney 
oonoemed i^ the de^^eaae^s affidra, to see whether there was ;M>t 
.such a ypu&ber. Mr. Jjfewbold bad nojb got tljie youchers, which 
had beiea cpnveye^ to £lse'a. He accordin^y put himself in 
qowjmunJLcation with Eljse, and asked him to look among his 
receipts and papers io find if he could iQiis voucher;'' and tiben 
fUse ti^ you ihat he did do so. This apjpUcation for the receipt 
was made on the 21st of April, and the docunient on which bo 
xxfyxsih, turus on tiiis case was jproduced on the ex^uing day a^ 
Cresawell's. £1^, having xeceived this communication £:pm 
Mr. ISrewbold, went ,to work to jSnd ,the receipt, and in searching 
for it he found, not the receipt, but he found anpther paper in ^ 
jg^mmed envelope, which, without op^iiug, li^e tpok at once to the 
office of Mr. [IN'ewbqld. Kow, Oentlemen, that he did bring to the 
office of Mr. Newbold a gummed-up envelope there is no doubt. 
Mr; Ifewbold is a gentleman upon whose memory no one can cast ^ 
ahade of a doubt or suspicion. He may have been insufficiently 
vigilant in paying attention to the suspicious circu,mstances whicl;!: 
may have attached to parts of the history of t];Lese transactions ^ 
he may have been ,too credulous of representations which, peorhaps, 
he ought to have treated with more suspicion ,9nd distxust^ 
but as to the honesty of his motives no one raises a questioii. 
Mr. liTewbold says this envelope was brought to him, he opened 
it and it proved to contain what hf^ been called the first oodicLl, 
and properly so, for it is the first in poix^t of time and finding, 
,and with it there was the epitome or abstract of the will, whic^ 
J must say I consider to be a document of vital impoitance in this 
case. There was what is called, and I think truly called, ''the 
epitome of the will," and, in addition to that, two papers which, 
it turned out, a Mr. Parkin had sent in reference to some property 
which he had been valuing for Mr. Kuttall, and had something 
.to do with as a matter of business. ]S'ow there can be no doubt 
it is a strange ;thing at first sight, that this codicil should be found 
mizod with j[|apers as it were— -perhaps that is too strong a tenui 
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but amongst loose receipts. It seems at first sight rather a strange 
place for a testamentary paper to be found ; but on the other hand 
you must recollect that when the executors and other persons went 
to rummage the papers of the testator for the purpose of finding 
any will and testamentary papers he had left, not finding them 
readily they seem to have tossed the books and papers about. 
Afterwards the deeds and mortgages are sent away to the solicitor's 
(Mr. Newbold's) office ; they ore taken in two sacks, the receipts 
and other papers are all huddled together and are tossed into 
the testator's desk down stairs, and certain other papers such as 
vouchers and receipts, these papers are thrown into a meat basket 
and are conveyed to the house of Mr. Else. It is not much to 
be wondered at if, in the confusion which would attend the search 
for documents, under these circumstances, a small document in a 
gummed-up envelope like one of these codicils, should have found 
its way into a place where hardly, in the first instance, you would 
have expected to have found it. There is nothing very marvellous 
in this. To be sure an attempt has been made to cast some doubt 
upon the statement of Newbold and Else as to the application 
having been made for this voucher, and as to the gummed-up 
envelope being found there. There is the somewhat curious 
evidence of the woman, Mrs. "White, who tells a tale that Mr. 
Else being intimate with Al&ed Eichards, the musician, Else 
came down one Sunday and wauted Bichards to come and dine 
with him, he (Kichards) being at the time very ill and in bed and 
unable to walk. Else proposed to send a fly and bring him — 
that Else did send a fly, and Bichards being unable to walk, a 
man of the name of Bransom assisted him into the fly. So that 
this w;as spoken to as having been done, and he was handed into 
the fly, and went to Else's, and then she says that Else after- 
wards said he had found the codicil on that very evening. 
But Mr. Brown, a gentleman of respectability, who comes 
from and is a surgeon at Matlock, says that was not true — « " he 
was out on the previous Sunday," he says, "he went to dine 
with a lady, and I saw him there; but upon the Sunday, the 
20th of April, I called upon him as I was in the habit of doing, 
he was iU in bed with his hands wrapped up in flannel; he was 
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in such a condition as that it was impossible for him to moTO, 
and he could not help himself, and I am sure he could not be out 
that day." To be sure the time of the day to which Mr. Brown 
was referring was earlier in the day than the time the man would 
probably have gone out to dimier. It may very well be that he 
was out on the previous Sunday to dinner, but Mrs. White 
denies he was out on the previous Sunday. If he was out on the 
previous Sunday it may very well be that Mrs. White and Bransom 
have made a mistake and transferred it to the other day ; but after 
all, the question is whether upon uncertain testimony like this 
you would disbelieve the testimony of Mr. Wewbold as to the 
production of the first codicil wifch the attendaut documents, whether 
you can doubt that was occasioned by the search which took place 
on the application of Mr. Newbold for the voucher in question? 

Now, Gentlemen, it is not, as I stated before, it is not impossible 
the voucher may have been found in the maoner described by 
Mr. Else, but the question is whether this is the document which 
Mr. Else found, and that is a question in this case which you. 
Gentlemen, will have to decide. Some codicil you will have 
ascertained was undoubtedly executed in the course of that year, 
and it is not at all impossible that document, whatever it was, may 
have been foimd by Mr. Else, and it is not at all impossible that 
with that codicil so executed in the year '55, at some period or 
other of it, by Mr. Nuttall the testator, he would have placed the 
epitome, which included and comprised the two provisions of his will 
and the alterations that might have been effected in it by the codicil 
which he had executed: and it therefore becomes most important 
to turn to the epitome, and to see whether ia the epitome, so far as 
it is the undisputed production of the testator, you find evidence or 
not of the interlineation in this second duplicate, and of the pro- 
visions which had been or which were to have been carried into 
effect by the first codicil ; and I think you cannot attach too much 
importance to the epitome. It proffers its assistance to you on the 
part of the Plaintiff and assumes to embrace not only the provisions of 
the TV ill but the provisions of the first codicil ; it has that stamp on the 
face of it ; but then unquestionably the parts which relate to the 
first codicil are disputed as regards the genuineness of the hand- 



vjaH/igg fm4 a gi)eat deal of question an4 of grave lixxaibi oecUinlf 
4oet present jUiaelf with re^reiice to thoBe parts of the d,ocui^eni; 
to the oonBideraliiHi of which eo^pei: or later jonr minds ix»at be 
diiec|£4. B\}t there are porta of it which are juadispi^tably genuine ; 
and if jou £nd any part of that which is indiaputahly genxuna 
inoonsisleiit with the uii;erlinQati9ii in the will or tl^ provisions | 

of the co^ci)* it is for you jto say how much light that will not in 
your judgment throw upon the question wbj^h }b in issue in this 
.caae, naniely, whejther this £rat .codicil fs a genuinjc instrument or 
nx>t I^ow, ;OentlevneD| let ub ^ee before we go further what is the 
efieot q£ tl^ first ^codicil. In the first place it rerokes tjhe fieme 
jto Elizabetfi BheUpn whioh^ ii yqa rem^mtter, was a gift to her 
for li|e with power <^ appointm^ent by will^ and with remainder 
to John NuttaJl ; in case pf de&nlt of sjppoiijKtisienty to John I^.uttaU 
absobitely. It revokes tho devii^ except as to Bonsall; it goes on 
then to give that property, part to ^se absolutely, that part given 
to him absolutely being of the yaloe of £$50 per ann^m^ B^bject 
^ fovjr ai^uities of £20 to the l^arsden family, ijid certainly 
there is an observation that prese^its itself on these instrun^entfli 
that all the provisions which have reference to l^r. £lae are 
accomp^iod with provisions for the benefit of ihe liarsdoijis. There 
are four annuities of £20 each, and there is an annuity of £50 
io the elder Sir. Kew];»old. These five annuities come to ^130 
per annum, which if you deduct from the £550 which I put 9B 
the yalt^e of the properly which Mx» Else yroB to have in fee, would 
leave a present interest to Mr. £lse of £32Q a year. It g^ve the 
the residue to Catherine Maraden for life, and the residue is p^t 
down as worth £100 a year. I^ th^i^ore, the iMeiiinefktion is 
genmjjLe^ it ;rfiise8 tl^e £250 she ^k by the will, and giving 
her that portion of propei^y for li&^ it gives the xensofiiAii^ 
cpa h/ex death in fee to John Mse ; giving Else, tliere&re, a 
pi^es^nt interest of £^i2Q per annum and an eyentual interest ot 
£6^0 a year ; and it gives him three fields in Darley which form 
under i^ie will pfu± of the residuary e^te, npiaking his present 
be^efit £330 a year, and his eventual bene^t £660 by this 
codicil. The lands in ^onsall were, however, excepted, so 
Jthfit £U|!abeth Sh^Ji^o^ stiill kejkt, und^ her mgioal Revise, 
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a rBejiclu,e wbich the parties ag]:ee 4x> put at £100 a ycar« The 
property at Srockhnrst which had lapsed by the death of Elissabeth 
Hohneo, is disposed of in this oodicil, and it is given to Thonu^ 
Henry ITewbo]4 tilie son. I^ow, therefore^ yon see the two l^Lossra. 
Newbolds tak,e under this codicil, the Mher an annuity of £50 
a yea^r and the son an estate of £25 a yiaar absolujtely. Now 
nobody would venture to suggest that either of these gentlemen, 
wl^io fure men of respectability, standing, and honor; would lend 
hiuself to JBL fehmous transaction as this is alleged on the part 
of the Defendants to .he, not only for such a paltry advantage 
as this, but for any advantage of the kind whatever- that ,coul4 
be given to them. On ^the other han^ I think it is but fair to 
make this jcemark^ .that there is not in the natural tendency of 
men's minds a ready desire to question an instrument under which 
they take a benefit. A man who comes to you with jel document 
in his hand imd you &D^d you take what appears to be a benefit 
of £50 a year, it is not |ui unpleasant thing, it is a nice little 
Edition to your iucome, and if you find that your son has an estate 
of the .same description, you are not anxious to pick a hole in 
sucih an instrument and to look out for blots which you would, 
if you had been j^jit upon the scent, as a keen professional man ; 
but that is only a passing ohservation which, perhaps, has no great 
bearing on this case. "Now with this codicil there is an epitome 
and to that epitome I must call your serious atte:|^tion. I do 
not know whether you have read the epitome or have looked 
at it — [handing the epitome to the jury]. In the first place, 
Gentlemen, as has been already pointed out to you, the epitome 
is perfectly silent as to the two annuities which were given by 
the int^lineation to the second duplicate of £100 a year to 
EUe and £50 a year to Catherine Harsden; and it certainly is 
a remarkable fiiot that a man who is writing an epitome of all 
the contents of his will relatiag to his real estate, and then 
states the .annuities he has given, it is a singular fact that he 
should omit so important an alteration in his will as the gift of 
£100 a year to one person and £50 to another. At the same 
time what Mr. Kaxslake says is perfectly true, and what you 
ought not to lose sight of, that the epitomo is not wholly and 
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entirely correct, that there are omissions in it. The first that he 
points out is that when stating in the epitome what had been done 
by the will as to the property he bought of Alice Enowles, he 
merely states, as yon will find after the mention of his household 
goods to Catherine Marsden absolutely, he says '' Alice Enowles, 
property to Alice Ejiowles for life, the remainder to WilHam 
Knowles," that is to William Knowles her son. Now that devise 
it is perfectly true was made subject to her and her son upon 
pajring £81. I do not know what led him to those precise figures, 
£81, but that he makes to go in aid of his residuary personal 
estate, and no doubt it is not mentioned at all. At the same time 
I think that is open to this remark and reply, that he 
states in his epitome what is to be done with his personal estate, 
he nowhere states what it consists of. Having given his ready 
money to Catherine Marsden, he directs his executors to collect 
his personalty, ^ough he had money out upon bonds and mortgages, 
and things of that kind. He directs that it should be converted 
into cash and divided amongst those thirty-six persons who by 
his will are to be the objects of his bounty ; but he does not by 
his will or by the epitome state what the personal property consists 
of, therefore I am not so much struck with the observation that 
Mr. Karslake made, but you will give that weight to it which 
you think it deserves, that he omits the mention of £81, as being 
a payment to be made by Alice Bjiowles and her son in aid of 
his personal estate. But Mr. Karslake pointa out, what is perfectly 
true, that when he is speaking of Bonsall and that part of Matlock 
which John Spencer holds, and also " all Wensley and Snitterton 
to 5,'* — ^that is to Sheldon — ^for life, he omits to mention two of the 
annuities to which that gift is subject. Instead of stating six 
annuities, as in point of fact there were, amounting to £340, he 
omits two and makes it only come to £300 instead of £340. Now that 
certainly would tend to shew that he does not careftdly and 
accurately insert all the annuities with which he charges his 
property. Mr. Karslake suggests that probably this epitome was 
made before the will was finally executed, and that he may have 
added, at its final execution, those two annuities ; that is to say, 
he may hate added the two annuities that are comprised in the 
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interlineation, and so they have not found their way here. It is' 
an observation of considerable ingenuity and not wi^out mnch 
plausibility, but then that assumes what to my mind is an 
unwarrantable assumption as regards this interlineation; it may 
be right with regard to those annuities, but I think it must be 
taken to be wrong with regard to the annuity to Else and £50 
a year to Catherine Marsden, and for this reason that it is not 
merely a question of legal presiunption, but a matter of fact that 
the interlineation must have been super-added to the will after 
it was executed. The law presumes that if an interlineation is 
found in a will it was added to the will after the will was executed, 
but' here you find that there are two duplicates, both executed at 
the same hour, attested by the same witnesses, and concurring in 
every particular except the interlineation. It seems impossible, 
as a matter of fact, to conceive that the interlineation should be 
added to the one and purposely omitted from the other. They 
were both there, if the interlineation were added before the 
execution of it. "No man of business would think for a single 
moment of not taking care to add it to the other ; for nobody 
can fail to see that these two wills profess on the face of 
them to be duplicates, and therefore a very important insertion 
in the one and not in the other can only breed confusion, doubt, 
and distrust as of necessity it does here ; and, therefore^ where 
you have your will exec]ited in duplicate, you never would, before 
the execution of the will, put in an important interlineation in 
the one or omit it in the other; or, if you had done so, as 
Mr. Karslake suggested, of course you would destroy the duplicate 
(which would be a most inconvenient thing to do) as making that 
a matter of doubt and leading to the frustration of what was 
your intention. I cannot help thinking, therefore, that as a 
matter of fact — it is not a question of mere legal presumption — 
the conclusion to which the evidence irresistibly compels us to 
arrive is that the interlineation cannot but have been added to 
the will after the will was executed. Therefore it strikes 
me that inasmuch as he professes, on the face of the epitome, to 
state there any alterations in his testamentary arrangements which 
had occurred since his will, if the interlineation was, as I think 
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it, as a flMdttet of ft^t t6 ftave b«eii a subsequent 
to his wUV then we should have found it here. It seents 
to me the explanation of Mr. Kanlake has gi^en is before 
you, and if you think it sufficiently accounts for the fkct of 
the interlineation being omitted from the epitome, be it so; 
but the difficulty does not stop there, for there is one which, 
to my mind, is of fiur more consequence and of a more serioras' 
character. Sasrah Holmes had died, and it was but reasonable to 
e3q>ect that such a man of business as Mr. I^uttall undoubtedly 
wasy so ffoniliar with tefiltamentary documients, and who must have 
known the devise to her had lapsed by her death, would inalke^ 
some alteration in his testamentary arrangements, and. Gentlemen, 
when I turn to the epitome I do not enteriain the sHghtest doubt 
that he did so, for you will find within the ring, which is about 
tile centre of the first page, the letters '< S. H." corefdlly Struck 
out by cancelling lines, which upon every hypothesifsr must be 
taken to have been done by the testator. The plaintiff of course 
cannot present this document to you upon asny other supposition 
than that ho did write it. If he has tampered with it fofr (fioe 
purpose it would irresiBtibly lead jcfa to the conclusion h^ did 
so for another, and if so the alteration wfis made by the Plaintiff. 
Now see what he does. The alterationf applies to the brackets as 
Irell as it applies to the eanceOing of the letters " S. H." Now 
here are two brackets put by the testator ; what is the meaning of 
them ? Some meaning they have. He waS not a man to bracket 
two piefees of property fbr no purpose. They were not brackfettfed 
originally that is plain, for Hard^ck arid Twiteh-nook we know 
by the wills were given to Maria Travis. BrocWmrst was given to 
Sar^ holmes, and it was, rindeubte(3}y, as to Brockhttrst it wadf 
necessary to make an alteration, for the devise had lapsed by 
reason "of her death. In his will, therefore, these two properties 
were novel bracketed, they were neter contained in one devise 
to one person and, what is very remarkable, in none of the 
testamentary papers we have had bdfore u* — certainly not 
In this first codicil which is srtpposed to be carried into this 
epitome, as well oi the protisions of the wiH — fhdHf is n«f ootonection 
between Ha^d#ick and T#itch-iiook on the one hand send Brock 
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litKrst aH the other. Tfeey are tfevea- maJde fire snfij^ct of rf cJommon 
dcjvmse ta anybo^. Now wlmt did t!ie testator mean by J)uttrng 
l&ese two properties together? My brother Hayes has made a 
sQggestioA which I think is worthy of yotir very serions' attentiofi. 
Both these properties were very small properties. One he gives 
to ITaria Travis worth £25 a year, and the one he gives to Sarah 
Holmes is also a small property of £25 a year. He seems to have 
had some regard for Maria Travis, or he wonld not have made a 
bequest to her. My brother Hdyes suggests this that inasnmch 
as these two properties are clearly bracketed together, the testator 
must have meant to represent that by some testamentary dispositioli 
lie had made, he haj connected and considered these two properties 
fts passing to one person, and so he stnick out the letters " S. H.** 
and feacketed tie two. The meaning of it is ttiat by some 
testanientary Asposition which yoti have riot yet before yoti, ho 
comiected these two propeities and gave them to Maria Travis ; 
but no such document is forthcoming : and if you should draw 
the inference there Was such a document, then its absence is 
most significant, especially wheri taken with the fact that the 
first codicil, the contents of which are supposed to be carried 
into this summary or epitome of the then existing testamentary 
dispositions, does not connect these two properties as the subject 
matter of a joint devise. ITow this was pointed out in the clearest 
manner by iny Brother Hayes in his most adiniraible address to 
]^ou. I own that it made a^ veiy great impression on my mind 
which, probably, you may gather from the way in which I have 
been putting it to you; and I watched yesterday in the closest 
manner and waited with the mosi serious attention to see whether 
ilr. Earslake, bringing into the matter of this enquiry that mental 
vigour which he did yesterday, would grapple witt this difSculty 
as he has manfully grappled with so many others, but he did 
not attempt to do so. Now it is for you to say whether that is 
not a most important circumstance that these two properties are 
bracketed in such a manner as fairly to lead to the presumption 
that they were made by the testator the subject matter of some 
testamentary disposition at that period to which this epitome has 
reference, and tlien, if you are satisfied that inference is one j^ou 
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ought to draw, then what hecomes of the codicil which is supposed 
to he carried into this epitome, and which fails to correspond with 
the record of it in a matter recorded hy the testator with his own 
hand ? As to the genuineness of which record there cannot he, 
on the present occasion, the least shadow of a douht. Well now, 
Gentlemen, I have already stated the interlineation is unnoticed ; 
hefore I pass fix)m the subject of the second paper, namely, the 
one which contains the interlineation, let me make an observation 
upon the subject of the finding of the second duplicate. It was 
pointed out to you, and I think fairly enough, by my Brother 
Hayes, that the purpose of a duplicate is to protect the persons 
interested in a document from the possibility of its loss. You 
make your wiU — ^your house is burnt down and you may be with 
it ; your will is destroyed and all you intended to do by it for the 
benefit of those whom you were anxious to provide for, is destroyed. 
When therefore you execute a thing in duplicate, you keep the 
one and you deposit the other in some place of safety and security 
if you can find one, or at all events in some other place, in order 
that you may be protected against the mischance which may occur 
to the one in the loss and destruction of the instrument. It may 
be said it might be almost impossible that both should be destroyed 
at the same time, for you do not keep two instruments in the same 
place which were executed in duplicate, for the only reason 
of your having a duplicate is for the purpose of having the two 
kept in separate, and distinct places, yet these papers are found, 
undoubtedly, in the same place of deposit. Well, that is an 
observation which is worthy I think of your consideration, because, 
it is accompanied with this that according to Mr. Knowles's account 
of what had taken place on a former occasion, the testator did upon 
a former occasion give him a will to take care of. Why should 
he have done that ? Surely his own will would have been quite 
as safe with him and in his cupboard as if it were deposited in 
the hand of Mr. Knowles. But if the testator apprehended the 
possibility of the loss or destruction of the instrument which was 
in his own custody, and therefore deposited it with some one else 
to keep, one can understand his doing that and his having some 
very strong ground for it. One can understand the meaning of 
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it n&w, ana life hsmjo^ 'eSme very btrbiig gromid agaiiiist keeping 
bbth tliese instraxnents in the same place. Of coni^ hie may have 
done so, kiid tiie suggestion thrown oiit for yonr consid^ratidn fs 
there "was a second "will either in the hands of 'Knowles or in the 
Lands, possibly of Mr. Else, with whom the testator was more 
"familiar and friendly than Snowies. He apj^ears tb have been 
Tiis man of business — his factotum I should say — dn& one in whbiii 
he might place absolute confidence. That is a su^eskion sind one 
which it wiU be very right for yoii to consider before the caise £9 
ovet. But there iis another r^martable circunistance connected 
with this interUneation, whether you assume it in the irill before 
or after the execution of the will. It certainly Strikes One 'as 'a 
very remarkable fact that h man so conversant with 'thi?se matters 
and so thoroughly a man of business as the testator wsts, Bioulft 
have kept two instruihents (a 'firfiof'i, if he kept them in the 
same place), in one of which he introduces a fresh *proVisi6ii and 
omits it in the othei*, he intending them to he duplicated! 'Ana 
therefore it does Seem a master of solne impoftafK^ ¥or your 
consideration, tis one df the ^cts df this case, that -ydu find an 
importtbt addition to one which is not fottod in ike bther. Theh 
to be sure it is sidd 'that both the in^ti^uments are foun^ in ^he 
Slime Cupboard, and the cT^board, whether sufficiehtly fastened or 
ndt, Wfiis in a room the dbor df Which was locked, and the key df 
whieh w^ in the pocket of the -exectitor. It is trtie 'tlifrtj Wduld 
be done in order that no One shbtld have acceiis to the room, 
•rin^ lie wottld lock the dbdr and take aWay "the -key for the 
|)urpose of preventing any one tainpermg with the t)aperB of the 
'deceased, and this would be a most ^rof)er proceeding and'k ihoElt 
prudent thing to be done by the executor. But here, on the ^ait 
of the d^endants, it is said tlifiit if the other circUnistances in the 
case lead you to the conclusibn these papeiha were tampered With, 
there was an ojfpoitunity on the pkrt of 5fr. Mke, ^ther frbffi 
the possession of the document to place ft Wtci'e it was e^ttM^ktSs 
found, or by going to the place whe're sudh a docifment *Wai 
Ekeiy to be found, to get it and then to make the addition to it 
Mr. Use, undoubtedly, admits he tVas at Iflie houdfe eVeiy hkj from 
the %me of the testaWr's death to the day of liiik fbn^fill, whWi 'thS^ 
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second paper was disooyered ; but it is nothing at all excepting this, 
he had married the sister of Catherine Marsden, they lived hard by, 
and nothing could be more natural than that he should go there day 
by day speaking of circumstances of their common recent bereave- 
ment and their common present affliction. But was he ever upstairs ? 
He said he was once upstairs when the men went up to take the 
coffin and to put the corpse into it. Was he there on any other 
occasion ? He denies it ; but at the same time it is imposdble not 
to feel that a man who had done what is charged against Mr. Else, 
if he had found access to the room for purposes such as are charged 
against him, would of course unhesitatingly deny it when accused 
of it; and you are reminded, and with considerable force, that 
there was another person in the house who had a common 
interest with himself in maintaining the validity of the will, who 
might have told you whether Mr. Else was in the room upstairs 
during the time that elapsed after the death, which was the last 
time the executor was there, till the day of the fuueral when the 
second will was found ; and I must say there is not a circumstance 
in this remarkable case which appears to me more remarkable than 
the absence of Catherine Marsden from the witness box. In every 
one of these codicils a provision is made in her favour, her income 
is more than doubled, her sisters, her brothers share in a large 
amount of money derived from these codicils. She has the 
strongest interest therefore in upholding these instruments which 
are now disputed, and the natural question presents itseK, why 
is she not here ? She was the familiar companion of the man 
who is gone ; she passed her days with him, and although it is 
true he was a man of reserved habits, self-sufficing, silent, npt 
interfering with other people's affiiirs, and not choosing that other 
people should inteifere with his, yet it is difficidt to suppose that 
in the matter of the disposition of his property after he was gone,^ 
•—certainly when he must have felt that silence and concealment 
as to what he meant to do with his property were now useless and 
idle as his end was fast approaching — ^it is hardly possible to suppose 
that Catherine Marsden should not have been, more or less, the 
recipient and depositary of his confidence with regard to any 
change in his intentions with respect to herself. He had made. 
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in bis primary testamentary dispositions, strangers the objects of 
his future bounty as regards the bulk of his residuary property, 
and the remainder of the li£d estates he had given to John Nuttall 
-who was to be the object of his future bounty in that respect. 
l^ow he is supposed to change all these dispositions in the latter 
period of his life. Catherine Marsden is living with him from 
day to day. Ask yourselves if he was going to do all these fine 
things for her and her family, or if he had actually done it 
would he not have said *' Kit," as he feuniliarly called her, '< you 
shall be better of^" Or, if he had taken a slight at Nuttall, who 
had gone to France and was absent, would he not have said something 
about him? Contemplating these series of alterations — ^intending 
to make these testamentary dispositions in favour of Catherine 
Marsden, which he had not originally contemplated — ask yourselves, 
Gentlemen, whether he would not have told Catherine Marsden, 
if it was only by hint, something of the intentions passing in his 
mind? Why is she not here? I have heard no reason given 
except a vague casual observation that she has taken to drink. It 
appears, from Mr. Kars]ake's statement, that she had taken to drink 
in the testator's life time. It is suggested she was a person 
of drunken habits, that she became turbulent, and boisterous, 
and troublesome to the executors, yet, you will observe that all 
these testamentary dispositions are strongly in her favour, and 
accumulated benefits on her with whom the testator, on account 
of her drunken habits, was supposed to have had grounds for dis- 
satisfaction. But the thing which strikes me most is this, this is the 
third trial, and upon each, of the preceding trials the presence of 
Catherine has been challenged and her absence has been observed 
upon. Well, it may be she is a person who has given way to habits 
of intemperance and is incapable of being produced before a jury, 
her memory may have become affected, her mind may have gonoy 
she may have the insane delusions which occur in the last stage 
of drunkenness; but then I must say, I should have expected 
that instead of a loose, casual observation made by a learned 
counsel in opening his case, or some passing remark of 
Mr. Karslake, we should have had some evidence to shew 
that a woman whose evidence was so essential to the cause, and 
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whom ttiey were not able to produee in the box before pu, 
was not in a fit state to be produeed. But instend txf that 
we baye only a question or two put to a witness—'' Bo yon knoVr 
where Catherine Harsden is ? HaTo you seen her lately ? " And 
they say they do not know where she is. Gentlemen, there never 
was anything so ridiculous, and for this simple reason/Else has 
got to pay her an annuity of £200 besides another £50, and she 
reoeives the rents of a portion of the property. Does Mr. Else 
pay this £250 to her without knowing where she is? or is it 
possible she can come to receive her rents, as parties have told us 
she did, without its being known where she was? Gentlemen, 
it speaks for itself. If they know where she is, nothing would be 
more easy than for an attorney to go and say to his clerk, ''€h) 
to sudh a place and get evidence to satisfy a jury that we are not 
able to produce Catherine Marsden, that her mind is gone, her 
memory defective, and her absence may therefore be accounted for." 
(But in the absence of such testimony, which was challenged on 
two former occasions, she should have been forthcoming, and if 
not, what is the inference from her absence that you. Gentlemen, 
may perhaps be led to draw ? She has an interest in supporting 
this will : possibly, under the influence of that interest she might 
say as Mr. Else has said, but then when you have two people to 
teU the same tale and to give details as to a variety of matters, 
it may be very well to have ihe one who will bear l^e ordeal of 
a cross-examination and not the other. 'I must say that cirouln- 
stance has made a very strong impression on my mind. The 
question is what impression it makes upon yours. If you think 
with me, I should apprehend you would think her absence 
is incomprehensible. Gentlemen, I pass on £rom that, simply 
making this observation, that if you,- ^m the drcumstances, 
come to the conclusion that it is probable that Mr. Else did make 
this interlineation, there was the opporttmity of access, especially 
if Catherine Marsden Altered into combination with him to share 
the benefit of any alteration that might be made in the will and 
codicHs. Gentlemen, having said that, I am bound, on the oilier 
4iand, to say this duplicate was found in Ihe same place of deposit 
as the otSier; and tiiGre is no positive evidence, undoubtedly, 
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imlesa you draw the inference from the circomstances timt Else 
ever had aocesg actually to the cupboard. The document is found' 
in a gammed up enyeltvpe which may not be immaterial when we 
find the way the codicil is found, for that is in a gummed up. 
envelope. !Now the first will was not in a gummed ^velope, and 
the second codidl was found in a book of prices and was not in 
a. gummed envelope^ the third codicil also was not in a gummed 
envelope^ but the second duplicate and tiie first codicil were found* 
in -gummed envelopes. Now^ Gentlemen, we pass oa to the second:^ 
codicil and' the circumstances under which that was founds It 
{^peass that after the deaUi of. Mr. Kuttill, who had been for so- 
many years the surveyor, of highways, Mr. Else was appointed. 
Mr. Nuttall had had a small book, which I hold in my hand, in 
which there is a statement of: the different payments made in. 
respect of the drawing of stone from certain quarries in the parish, 
or the- bringing the stone to certain parts in the parish for the 
purpose^ of mending the parish roads. Else had become t^e« 
highway surveyor, and a man of the name of George Ejaowles^ 
who was previously in the employment of the testator as a mender 
and maker of the roads, was continued by Else, and it appears the 
stone was drawn by farmers' teams, and it would seem some of: 
the farmers wanted to be paid. Mr. !N^uttall being dead they did; 
not know what was the rate of payment at which the men had to 
be paid, and Mr. Enowles applies to Mr. Else for the testator's 
book which he described to him, telling him there had been such 
a book. Kow, we are told that all the books, all the account 
books, rate books, and books of that deecription had been taken 
to Mr. Kewbold's office, and, accordingly. Else says that he applied 
to Mr. Kewbold for this book, and in that he is confirmed and: 
coiToborated by MJr. Kewbold. Mr. !N'ewbold said he applied to 
him- for this book and that he did so repeatedly. On the 16th of > 
December a Mjf. Eobinson died, whose executor Else was, and 
Mr. Newbold happened to be his solicitor, and met Else at Mr. 
Eobinson's house, and they went into the town of Matlock' 
together to make some arrangements with reference to the funeral' 
of the deceased man, and having done so, the day having advanced,' 
a^d it- being then past Mr, Elge^s dinner hour, which I suppose wa& 
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one o*clock| Mr. Newbold says <' You hayc passed your diimer houTy 
you had better come home and dine with me and see about that 
book of yours," and accordingly he goes with him to his office. 
Mr. Newbold or his son — ^it is not dear which — go into an inner 
room, one close to the office, which was called the strong 
room, and one or other brings out the two bags which had been 
filled at Mr. Nuttall's house and conveyed to Mr. Newbold's office, 
I think on the day of the fdneral. The bags are brought into 
the office and their contents emptied out on the floor. I note in 
passing that Mr. Newbold and his son are not quite in accord as 
to which of them fetched out the bags — not that anybody would 
suppose that you could have positire eyidence as to every fact, 
but in a matter of this sort it is material to see whether the 
memory of the parties is perfectly accurate as to the circumstances 
of the transaction. Mr. Newbold says he fetched out the bags — 
the son says he did; but whoever fetched them turned out their 
contents on the floor, and it appears that from those contents this 
book was picked up. Now, of course, it is a very material circum- 
stance to know who meddled with the books when they were on the 
floor, and above all who picked up this book; but upon that, 
unquestionably, the evidence is not in perfect accord. On the 
first trial Mr. Newbold, the father, stated that he had emptied the 
contents of the bag on the floor, and that Else picked up this 
book. The son says he picked it up, and so says Mr. Else; but 
I observe that on the second trial, an observation probably having 
been made on the fact that Mr. Else who picked up the book 
might just as easily put the paper there ; on the second trial I 
observe, and I regret that it should be so, Mr. Newbold varies his 
statement, and says that either his son or Mr. Else — ^he is not sure 
which — picked it up. But of course it is open to this remark that 
if there was any certainty that Mr. Else had stood apart and had 
not gone near the packet of books upon the ground, it might be 
said '' There is a book which comes out of a house, which upon 
the day after the funeral was conveyed to Mr. Newbold's office, 
and which it is impossible to suppose that Mr. Else could have taken 
before its removal to Mr. Newbold's office, and inserted a 
forged document into it; the book is picked up by somebody 
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else — not by Mr. Else, — and Else was not near the place. It was 
picked up before he was near, and therefore he could not have 
put it down among the books on the floor." But if we have 
Mr. Else so near the books as Mr. Kewbold, the father, originally 
thought he had been, when he made the statement at the first 
trial, although it is quite clear it is consistent with the most 
perfect innocence on the part of Mr. Else, and with the probability 
or possibility that this book containing the codicil in question was 
amongst the books transferred to Mr. Newbold's office by the 
executors on the day after the funejcaly and it is absurd, as Mr. 
Karslake urged upon you, to suppose that Else at that early 
period contemplated the finding of any two other codicils* in 
succession, or that if this book was among the books deposited 
on the floor that Mr. Else had an opportunity to insert the paper, 
yet it is possible he may have put the book where it was found. I 
quite agree that it is almost impossible that Mr. Else had the very 
day after the funeral inserted a forged codicil with a view to its being 
picked up and produced as the codicil of the testator at some future 
period. But if, on the other hand, Mr. Else did meddle with thes^ 
books, and the result of all the circumstances by and bye is such as 
to lead you to the conclusion that the codicil in question is a forged 
one, then there is an opportunity of inserting this amongst the books, 
or taking care it should be inserted, for it is a book that must be 
identified, it is a highway book relating to the quarry and the 
stone, and as it was a book that was asked for, that book would 
certainly be found and would be identified. Kow as to the possibility 
that this book should be in Mr. Else's possession, I agree with Mr. 
Karslake in thinking that Mr. Else could not have made a slit in this 
book and inserted the document whilst there. It is not physically 
impossible. It seems an hour elapsed after the finding of the book, 
and during that hour the book so found with the codicil in it 
was lying on the desk in the office, and the father and son were 
both occupied about the business of the office. The book wanted 
had been found. One naturally imagines the book having been 
found the man who wanted it would put it in his pocket. It is 
possible a man might have taken up this book and tampered with 
it} and made a slit in it and put it back again ; but it is improbable 
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that 2fr. Else would hare nm sack a risk, for if he had beexLBeen 
tomperiog with tfajs hook aad this hopk a|terward9 was fomid to 
contain a codicil, eyen these xmsuspecting Newholds woiold have 
l^d their eyes opened; and therefore I must say I agree it is an. 
unlikely thing, more especially as young Mr. Newhold told me In 
i^wer to a question I thought it right to put to him, that he 
must hare seen it if anything so remarkahle as the cutting a. 
slit in it had taken place. Then it seems, to me that if you 
oon^e to the conclusion l^ and hy that this d9cuni^nt is a, 
forgeiy, then the, only hypothesis, except hy straining probahility 
to an.undujC d^gr^, hy whieh Ur. Else can he connected with it, is, 
what I have suggested. It is true that rate hooks, highway hooks, 
i^nd .hoolD9 of that sort were put into two hags and taken to Kr. New- 
hold's office, hut Touchers, receipts, documents of a loose sort, instead, 
of heing put into the hags were all taken down and huddled into the 
d/Bsk, and the next day or a day or two after were put into a meat . 
hasket and taken to Mr. Else's house, and amongst them might have 
heen this hook. It is not what properly nciight he called a^hook, 
hut consists of some sheets of paper with a hrown paper hack, 
Now it is ju9t possihle that such a hook as this instead of heing 
put with the large hooks with yellum covers should he taken hy, 
John Nuttall and sent to Else's, instead of heing sent to the 
ofice of Mr. Newhold. It is hsxely possihle this hook, lookiDg 
more like a- tr^esinan's hook, or something of that . sort, may. 
have, heen tossed with the receipts and vouchers and got. 
itself among the papers taken from Mr. Nuttall's house to. 
Else's hy John Kuttoll, in which way the possession of the hook, 
on the part of M^. Else may he accounted for ; and, if so, of course. 
Mr. Else had his own opportunity, to make a slit in the hook and 
insert in it the document which he meant to have produced. This . 
woT^ld still he more strongly prohahle if the hook had heeA.anked. 
for,, ap^d SQ the. opportunity taken of. applying to. Mr. Newhold 
first, k^pin^ it till an opportunity occurred of having a search 
at .Mr. Newhold's,. when the hook might he. found. But on the, 
other hand Mr, Karslake makes an ohservation wprthy of your^ 
consid$a^ation;.he.says it is an ahsurd thing to imagine that Else, 
would go, ah&uiwith Hm hook .iu hjla pocket for th^ chance, a^^. 
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he could not foresee that oa that day Mr. Newbold would invite him 
to. go to his office for the book. That is. a very strong observation. 
On the other hand^ a; man who is laying a scheme of this kind 
may think there is just the chance of his being asked to be . 
present when these searches are made aqd books are rummaged 
over. 

Qentlemeni these are the probabilities and the improbabilities 
which present themselves on both sides. I entirely agree in 
this if when you come to these documents you can see your way 
to the conclusion that they are genuine^ then it is quite consistent 
with all the facts of the case that this book may have gone to 
l£r. Kewbold's office, that it may have been turned out on the floor 
witixont any participation on the part of Mr. Else ; and the fact of 
its being there would render it extremely imlikely, though not 
impossible, that Mr. Else should have tampered with the book in 
Mr. Kewbold's office and in the presence of the two Kewbolds. This 
brings me back again to the observation with which I started, 
which is this, I believe that your decision must in this case turn 
upon the documents themselves, and unless you are satisfied these . 
documents are forgeries, though there may be some circumstances, 
in this case of a most strange and peculiar character, yet it is 
not inconsistent with the possibility and with a fair degree of 
probability that these documents may have come honestly from, 
quarters from which they are represented to have come. But,, 
if • when looking at them you finally come to the conclusion 
they . are spurious and forged documents, then it is certainly 
a fact, on the other hand that two of these documents are 
produced by Mr. Else himself, and as to the third we have 
him there present, and in all probability looking amongst those 
documents and meddling with them. I make one more observation 
before 1 dismiss this part of the case firom you altogethepr— even 
supposing Mr. Newbold went too far in saying at the first trial that 
it was Else that picked up the book, it is difficult to suppose that 
when the contents of the two bags were . spread out on the office 
floor Mr. Else should not have offered himself to find it, but should 
h^ve left that unpleasant task to young Mr. Newbold without 
e^Eertiag himself at.all the while* . 



42 

Now, Gentlemen, these are all the observations I make on the 
finding the second codicil. As for the codicil itself there will be 
some remarks to make presently, but before I do that we will pass 
on to see what the effect of the second is. Now, Gentlemen, by 
the will the house in which Else lived and the honse in which 
Catherine Marsden lived, which house was that of the testator's, were 
both given to Catherine Marsden for life, with the remainder to John 
Nnttall in fee. The first provision of the second codicil is to transfer 
that estate and remainder from John Nuttall and to give it to Else; and 
now for the first time the codicils begin to deal with the residuary 
real estate. Part of this residuary estate — all of which subject 
to the payment of the legacies, was to go to John Nuttall — ^is 
given to Else. Messuages and lands at Matlock, more particularly 
described, which description I need not trouble you with, are 
given to Else, and it would appear that he took a very great 
present benefit from the disposition, for the value of that part of 
it is put at £73 a year. Now the annuities were three — one to 
George Xnowles of £20 a year (George Enowles being the son 
of Job Knowles, who is one of the attesting witnesses to this 
codicil) ; another to Sarah Marsden* of £20 a year ; and one to 
Alfred Bichards, described as a musician, of £30 a year; his 
is one of the old annuities charged upon the residuary property 
by the will ; but after that property is dealt with, another field 
is given in fee to Else. Now the value of that field is said to be 
£12 a year. He takes, under the codicil, a present interest of 
£15 a year, he takes an eventual interest of £80 a year in the 
house, and a further large interest as part of the residuary estate. 

Now, let us pass on from this codicil to the third, which was 
attended with such remarkable circumstances, and on which so many 
observations have not improperly been made. It appears there 
was in the back part of the house in which the testator lived, 
a room or chamber immediately connected with the hay loft, which 
was a chamber in which they kept the hay, and a mystery has 
been attempted to be cast over that room which would not be 
unworthy of a romance. Whether that is true or not J do not 
know, but it is said that in the time of his mother when he lived 
with his grandfather, he used this room for an office. I do not 
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^now, Gentleinen, what jon understand by an office, but I know 

^what I do. It is a place for chairs and tables at all events, and 

X must assume it woidd require pen and ink and means to sit 

down — not a place where are kept implements of husbandry on 

the one hand or garden tools. I do not m^ake out that any of 

those persons who say that he used this place as an office led you 

to understand that there ev^ was a chair or table, or desk in it ; 

but it is said he kept it as a place of deposit for things he was 

anxious to secrete ; that he was a man of singular habits and did 

not like people to know where he kept his money ; that he was 

a man of a timid nature and was afraid of thieves, and for this 

reason had recourse to secret places. Whether or not on account of 

the strange things he concealed firom human observation, he never, 

it was said, allowed a human being to go there. What is the 

evidence of all this ? It is all very well to be dressed up in a 

specious form, but what is the evidence of it? It seems that 

some fourteen years ago a workman was employed by him in doing 

some work to a cow-house, and he wanted some particular tool 

which he had not got, and he knew that Mr. Nuttall was 

a very good workman, handy at all kinds of handicraft, and 

that he kept tools of all sorts and kinds. The man went to 

hiTn and asked him. He did not manifest the remotest anxiety 

to prevent anybody going in — ^he invited the man in. It took him 

a little time to get the tool ; he said it was defective in some screw 

or something of that kind, upon which Mr. Nuttall said, ** Oh, 

very well, put your hand up on the shelf.** He found a great 

quantity of dust, for it seems the office was not very clean, it was 

not kept well dusted, and putting his hand along the dust he finds 

that money presents itself to the sense of touch. Of course that 

always attracts attention. He says, "There is money here." 

"Fo," says Mr. Nuttall. He says there is. "It can't be; that 

is impossible." Well, he takes it up and it turns out to be the 

real genuine gold in forty sovereigns — he lighted upon forty 

sovereigns. Mr. ITuttaU says, "It is very strange, I cannot 

account for it in any. way." Nevertheless, he of course pocketed 

the money — ^he took forty sovereigns away. 

. Now I suppose it can hardly be suggested for our serioua 
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adoption that Mr. Kuttall when he was living down at his gnmd- 
father's^ and oxdj kept this place at his mother's either f#r an 
office or as a depository for his tools, hoarded away money, and 
hid it up on the top of a shelf and forgot all about it, where he . 
put it. It is a strange story, but 'may be true that he should ha^ve. 
totally forgotten it and did not know it was there, and yet should, 
have made this place a general depository for either his money, 
or those papers, deeds, and documents which he desijped to.keep 
in safety. 

Well, then^ the next evidence about it is of a more recent date, 
and: then, a man, I think. Heard, who is a mason, happened, 
to be there for some. purpoEfe or other. Mr. NuttaU said 
to him, ''I have got. a curious old paper belonging to your, 
father, IwDl give it you/* you saw when it 'was produced what 
it was, a paper relating to military matters, probably belonging; 
to an old scijeani-major, there was a great deal about dnll. He 
was going to give it him, and the man waseoming in, '^no, you need 
not come in," said Mr. Nuttall. Then in addition to that, we have . 
the evidence of Mr. Campbell, the engineer, given with great 
distinctness and effect. It appears that he. was intimate. with 
Mr. Nuttall, who asked, him to get him some deed boxes. This, 
gentleman had to go to Derby, and Mr. I^uttaU asked him 
to get some deed boxes to put his deeds in. It will seem. 
Mr. Campbell misapprehended what Mr, Nuttall wanted, and 
he brought him back the ordinary tin case^ that axe seen 
in attomies' ofioes. Some time afber that when he. saw Mr. 
Nuttall he said, ** If I were to put my deeds in that, anybody, 
who chose might carry my box and deeds and all away," and 
accordingly he took the deed boxes back again. Then, on another: 
occasion Mr. Nuttall was under some misapprehension about thieves, 
and asked him to get him a Colt's revolver. He said ''No, you 
do not want one, you have got a gun." Mr, Nuttall shewed how 
he intended to use the gun, and how, in the event of thieves coming, 
he could shoot them without their seeing him taking aim. What all 
that has to do with this mysterious chamber I confess I do not know, 
unless it was to shew Mr. Nuttall was a man who was^ apprehensive . 
lest his deeds and. money should be taken, and on thait aooount 
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t0Qb& likely to have te66tirse to a secret -plaee t>f deposit in atd^r 
to conceal a testamentary paper of importance, lest some one should 
flteal it and take it away. Mr. Campbell observed that thieves 
"Were not likely to take his papers; that they might take his 
money but vrere not likely to steal Hwsey his papers. "With regard 
to the money there is an important observation made by 
Mr. Nuttall, when you recollect the twenty sovereigns found there, 
with respect to the likelihood of its being a place of deposit. 
He says to Mr. Campbell, " If anybody expects to steal my money 
they will find themselves mistaken, for I keep all my money in the 
bank " — ^not an unimportant circumstance with reference to those 
twenty sovereigns supposed to have been deposited by him in 
this place. That is the evidence, the general evidence, that he 
did not allow persons to go into this place. Whether it was that 
he did not Kke to have them interfering with his tools, or that it 
was dirty, or that he had arranged some apparatus communicatinjg 
with his bedroom, so that he could receive an alarm if any 
attempt was made in the stable below. It may be he did ndt 
choose to let people see it, and did not choose for people to come 
in. "What other motives he may have had I confess I cannot 
see, and, indeed, Mr. Xarslake, after all this evidence had been 
given in his observations yesterday, seems to have very much 
abandoned the hypothesis that he originally placed before you, 
and to which he would seem to liave hid recourse in order to 
accotDxt for the testator putting- his codicil into this extra- 
ordinary place of deposit as a place of concealment, fie suggested 
that Mir. NuttaH happened to have casuaUy this codicil about 
him, and that he had been called away suddenly, and in 
his huwy be put the codicil into the bag containing twently 
sovereigns, in this place and there lefb iHiem tiil death over- 
took him. But upon that there is this observation to be made, 
that when this codicil was executed, according to the attesting 
witnesses, he put it into his desk, and he kept, moreover, liis 
money always at the banker^s ; and why, therefore, should not the 
twenty sovereigns have been there? It has been said it is difficult 
to imagine that anybody would ^o it except the testator. I am 
^m-piised at the sinqilieiiy of the Temark, I have no doubt the 
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man who put the twenty sovereignB there put the codicil there; 
but where you find you are dealing with a man who kept his 
money at the bank and made payment of his bills by cheques, 
and did not keep his money in a secret place, I should rather 
think you would be led to the suppoBition, especially if you found 
anything suspicious about the circumstances, that the twenty 
sovereigns were put there as a blind to lead people to think that 
Mr. Nuttall was a man of such singular habits, and such habits 
of secrecy and concealment, as would lead him to place the money 
which he had and a document to which he attached importance, 
in this secret place of deposit. Mr. Karslake's argument is one 
deserving of your attention ; but he is driven to the necessity of 
it for a reason, which is on the surface—why shoidd the testator 
put this codicil there when he kept all his other testamentary 
documents in his room ? He had, according to their hypothesis, 
executed two wills in duplicate and three codicils. The 
two duplicate wills are found in the closet in his bedroom, and 
the two codicils, according to the PlaintifTs case, must have 
come from that depository — ^the one with the vouchers and 
the other with the books that went to l^ewbold's ; and we hear 
this from all the witnesses, that the cupboard contained all his 
books, all liis papers, and with the exception of a few loose papers 
all his vouchers, the title deeds of his property; and the mortgage 
deeds which he certainly would have been most caref al of, he kept 
those in the cupboard in his bedroom as being the safest place in 
which he could keep them. Why then should he have taken that 
one codicil and placed it in this extraordinary situation ? K it 
was because he was afraid of thieves and thought it was secure 
there because thieves were not likely to go there, why not have 
put his other testamentary papers there too ? His mortgage deeds 
and papers are all safe and actually in his bedroom; why, 
then, should this particular place be selected as the place of all 
others in which* to put this third codicil ? I must say, therefore, 
that while enjoying, as everybody did, the extraordinary — I may 
say the inimitable, the admirable — wit and humour of my Brother 
Hayes's speech, I did a little concur with Mr. Earslake in thinking 
it was hardly a case in which to display the singular wit of my 
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learned Brother, yet the notion of this of all others as a place of 
deposit for testamentary papers, borders so closely on the ludicrous 
that it was not possible to refrain &om joining in the laugh which 
the wit of the learned seijeant caused. It is not impossible, as 
Mr. Karslake suggests, that Mr. Nuttall may have been in a very 
great hurry and left it there, and that may account for what 
otherwise would apparently have been the most improbable story 
that ever was surmised, that a man who kept all his documents 
in a cupboard in his own bedroom and in a particular place of 
deposit, should have put this codicil in a lumber room and a 
hole under a board in the window. It is not impossible ; but it 
will be for you to judge how far such a thing is likely or probable. 
But now. Gentlemen, let us see whether the narrative given is 
one altogether satisfactory. Mr. Else states that he had determined 
to use this room as an office, and for that purpose he wished it 
cleaned ; and, accordingly, he desired the boy Champion to go and 
dean out the room, and, amongst other things, he told him to 
clean out the window. Champion said he was not sure he could 
manage to open the window, and, '' accordingly," said Mr. Else, 
** I then went to the window board to open the window, and in 
order ^ to do that I took hold of the board to lift myself up when 
it slipped out (that is the board below the window), and I was 
just going to put it back again (of course he did not) when the 
boy said, *0h, look here, what's this— what's this ?' " "Oh," 
says Mr. Else, "it is money." The boy is going. away when 
Mr. Else says, " stop a minute, my boy, wait till you see the money 
counted, you may be wanted, I think there may be some serious 
consequence in this." Are you satisfied about this ? Why should 
he suppose this paper was of serious consequence ; why should he 
tell the boy he must wait and see the money counted ? The boy 
does wait, and there are twenty sovereigns. But one asks oneself 
the question, ''was the motive assigned the true motive, did he 
really desire to have the room cleaned out and the window 
cleaned?" He says he did. It never has been turned into an 
office that I have heard. Has it ever been turned into an office ? 
has the room ever been cleaned out ? Did the boy after the finding 
of this paper proceed to dean the window ? Kot at all ; the 
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window remained nncleaned. I a^ked the boy the question, ana 
it turned out the window was left in the state it had been for 
some time. 

Now then, Gentlemen, it is for you to say, under these 
circumstances, whether you believe the story, whether you are 
satisfied that the testator, George Nuttall, the man who is dead 
and gone and cannot speak now, did put the paper which bears 
his signature as the testator and purports to be his codicil — ^whether 
he did put it there with twenty sovereigns or whether he did not. 
However, there is evidence not altogether undeserving of attention 
before we pass from this part of the case. First, there is Haiinah 
Brown, she comes forward and says that this was not a secret room at 
all, that it was not a room in which Mr. NuttaJl put away things 
he wished to conceal. She says, " my mistress, Catherine Ifarsden, 
and I used to go every week into the room, and instead of the key 
being about his body it used to hang in the open part of thfe 
cupboard. My mistress had her flour there and she went therfe 
every week to get her flour for baking and generally I used to go." 
Was that true or not ? I must agree in this that anything more 
disgraceful than the position in which that young woman stands 
I can hardly conceive, because she comes here to teU you that story 
to day, when certainly on a former occasion she said the key was 
never accessible, and that she never in her life had set foot in that 
room, and, therefore, I do not think you will believe that young 
woman ; but therfe Is a witness who could have told you all rfbout 
that room, and if she went there or whether the testator went 
there, but I will not fatigue you by going over again that matter. 
She could have told you ; but there is a piece of evidence which is 
important as tending to shew that their notion of this having been 
selected by the testator as a place of deposit is not co(rrect. 
A good deal has been said about brick work, masons' work, 
and all kinds of work, I thought at first with a view of shew- 
ing that tbe testator himself had taken lip this window board anfl 
had excavated this stone-work for the purpose of making it a place 
of secret deposit, whether for money hoarding or for other things, 
but the witness called for the plaintiff said it must have been 
neaily as dd as the building itself. But there is a piece of evideilco 
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which certainly, if you believe it, is of great impoi*tance in which 
Hannah Brown concurs, not resting on her testimony alone, but as 
to which she is materially confirmed. She says there was a vice 
which rested upon the window board. The vice was fixed upon 
a block of wood which rested upon the ground, it was fastened into 
the window by a plate through which three screw-bolts passed, and 
she says that it was there all the time she was there. You would 
not probably believe her story if it stood upon her testimony alone, 
but she is confirmed by Jacob Gregory, who comes here to tell you 
the vice was sold at the sale of ITuttall's effects for the benefit of 
Catherine Marsden, who took all the personal property in the house. 
This sale took place some time after the death of the testator, and 
according to the servant*s account the vice was fixed to the window 
the whole time she was there — that is according to Hannah Brown's 
account. Now Jacob Gregory said he thought of buying the vice 
and that he went to look at it prior to the sale to see whether it 
would suit his purpose. It proved to be too large and heavy for 
him and therefore he did not bid for it, but he saw it ; and, he says, 
to the best of his belief it was fixed to the window at that time, 
and was only removed when taken down into the yard for sale. 
iN'ow then supposing the vice was fastened to the window, how 
could the testator have got and held it up so as to put this bag of 
money and codicil into it, unless you suppose this to be the case, 
that the testator was so desirous of obtaining a place of deposit, 
concealment, and secrecy, that by way of contrivance and device he 
kept the vice fastened to the window, and unscrewed it himself 
every time he wanted to go to the hole to put anything into it or 
to ^t anything out of it ; but he could not have gone to the hole 
without unscrewing the vice. Therefore, if you suppose this was a 
secret place of deposit the testator having the vice fastened there, 
was obliged to undo the vice and take it off, in which case he must 
have had recourse to that expedient on the occasion of putting in 
this codicil. Well, then, but this is a gentleman who is suffering 
from abscess of the spine, who is struggliug with infirmity, and 
can you suppose a man like Mr. Nuttall would have recourse to 
such an expedient, for the purpose of resorting to this as a place of 
concealment? It is a* question for you and you will deal with it 
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a'B you may think fit. Hr. 'Sjbh^^^ ^b you to coxno to tbe 
coudusiou that it was ^^^i^ ^ ^ momwt of hmxry by ^e 
testator, with a yiew to the doeauijeut and money bein^ tsikm 
away afterwards, but that unfortunately death came upon 
thiB poor man too suddenly, and he forgot to do anything 
or to say anything about this codicil. But ihen you seo 
that supposition is inyolved in this difficulty — ^e codicil 
was executed on the 12th of January and the man did not die uiMil 
the 9th of Marjch, and there is a considerable interval between ^ 
two. Both Bowles and Adams agree in the &ct thajt tjie codicil, 
after it was executed^ was put back into the desk in the dining 
room where he sat, and w}iere they attested jthe instrument. If 
you were to suppose he would take it any where, you would 
nsti^ally suppose he would ta}ce it up to the place where his will 
was and his other testamentary papers. Again, one can hardly 
suppose, if this took place at all, that it did not take place very 
shortly after the execution of the codicil, because we have faint 
about, by the evidence, till within a fortnight of his death ; and 
-^hy should he have left the codicil and the twenty sovereigns to 
which thjfl care|ul thrifty man would attach a great deal of 
importance ; why should he have left them there instead of sending 
them to bis bank, as was his usual wont? It is for you to say, 
under these circun^stances, taking aU. the circumstances together, 
wbether you believe Hr. Else's statement, thai it was by pure 
accident, in the presenjce of the boy Champion and with a view 
of Champion's cleaning the window, that by mere accident he 
pulled away tjbis board and there discovered, without having had 
any hand whatever in putting them there, this document and the 
twenty sovereigns. If you believe that, of course that is all in 
favor of the plaintiff; but if you cannot believe that as reasonable 
and thinking men, then it is one of the great difficulties in the case, 
and you vrill have by and by to weigh it as against the evidence 
of witnesses in the case, whose antecedents, up to this time, have 
been undoubtedly good. Kow, Gentlemen, let us see what the 
efect of the codidl is* It takes in the first ^ace the estate of 
Elizabeth Blackshaw of £200 a year— -that Elizabetti Blaekshaw 
whom we cannot h^ve a doubt was his natural daughter. It takes 
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tliat airay, leaving her an annuity of £dO a year, to giro the 
estate to John Nuttall the second cousin; it secures, hower^, a 
fttither aimuity of £80 a 3rear to Catherine Marsden; it takes 
away the lands in Bonsall from Elizabeth Sheldon, and gives the 
estate to John Nuttall ; subject to an annuity (^ £80 a year. Now 
deducting the annuities, the present interest whidi John Nuttall 
gets is £200 per annum, and this property being worth altogether 
£800 a year (the Bonsall lands are worth £100 par annum, Ihe 
other worth £200), it gives him an eventual interest to the extent 
of £300 a year in comparison to what otherwise he would have 
got, which I will caU^ attention to presently. He gives the residue 
of his residuary estate to Else, except the Hope estate, subject 
to certain aonuities already charged, annuities to Catherine Marsden, 
her brothers and sisters, which amount to £290 a year, his present 
interest being only £35 a year under that, but his evwitual interest 
will be £325, in addition to the £600 or £600 a year which he 
gets £rom tbe Sheldon estate. The Hope estate is to be sold, and 
the proceeds of it divided among all the brothers and sisters of 
Catherine Marsden, herself, and Mrs. Else included, seven in 
number. The Hope estate worth £80 a year ; if you put that at 
thirty years* purchase would amount to £2,400, and if you divide 
that by seven it will give a sum of about £850 apiece fbr the 
members of the Marsden family. 

Now look at the evidence of the codicils before I finally 
quit this part of the case. First, let me call your attention, 
for it is necessary to consider that, to the circumstances under 
which these two codicils, the second and third, are said to have 
been executed. Mr. Eiiowles is the principal witness, but he is 
supported by Mr. Adams ; .and according to Enowles's account, on 
Sunday, the 6th January, 1856, the prior codicil, according to the 
plaintiff's case, having been executed on the 27th of October, 1855. 
on the 6th of January Knowles goes to Mr. Nuttall^s and there 
has tea with him, and Mr. Nuttall says to bini " that he wants 
to make an alteration in his affairs, but that the law required two 
witnesses to see him sign, that perhaps Mr. Adams wcqjild come in, 
and if Mr. Adams should come in^ he would get him and Knowles 
to sign their names to it." 
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Now it did not clearly appear why Mr. Adams was expected ; 
that the testator at that time was in a had state of health there can 
he no douht, hut whether Mr. Adams was still attending him does 
not seeem quite clear, possihly he was, hut why he should have 
heen expected no explanation is given. It may have heen it was 
his usual hour of call, or that the testator had asked him to caU, or 
from any other circumstances, hut Mr. Adams does come ; and then 
Knowles says, that Mr. Nuttall went to his desk, took out a paper, 
folded it so that no one could see precisely what was upon it, and 
signed his name, and asked them to sign theirs, and that they did 
so. Mr. Enowles says, Adams heing hard of hearing, he does not 
think he heard the testator say he wanted to make some alterations 
in his will, hut he, Knowles, spoke to him so as to make Mr. Adams 
aware of what it was he was called upon to do. That passes away. 
On the next Saturday, which was the 12th, and it is not 
unimportant to ohserve how quickly this one codicil follows upon 
the other ; on the 1 2th, Knowles had gone to Chesterfield Market, 
and when he came home his daughter told him that Mr. Nuttall 
wished to see him directly on a matter of importance. At first 
Knowles said, ''No, I am tired; I have walked to and from 
Chesterfield ; I will go in the morning." The daughter said, " No, 
you must go to-night, for he has called twice." And he did go. 
When he got there, he found Mr. Adams was there. Mr. Nuttall 
said, '' You have kept us waiting." Mr. Adams said he had heen 
waiting two hours for him. Mr. Knowles said, " "Well, I have 
walked home from Chesterfield, it is a long way;" upon which 
Mr. Nuttall said, **I tell you what it is. Job, you will walk once 
too often over those Moors;" meaning T suppose, he might get into 
danger by reason of the solitary way. Then he says, that Mr. 
Nuttall went to his desk and brought out a paper, folded as before, 
and they signed it. On the former occasion, Knowles armed Mr. 
Adams, as he was lame and could not walk well, and took him 
home ; on that occasion Mr. Adams had not come in first. Hannah 
Brown, at a former trial, spoke to shewing him a light, and he came 
back and stayed to supper, and did not leave till eleven at night ; 
and now Hannah Brown comes forward and unhesitatingly denies 
the fact of Knowles having drunk tea there all the time she stayed^ 
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between December and January, and says that she never was out for 
a single evening, that she always attended to take the tea things 
^away, that Slnowles was not there, and moreover, she must have let 
him in and never did. Now as to the letting in, I will just 
observe, the door was in a part away from the kitchen^ and anybody 
could let themselves in ; Mr. Snowies was on intimate terms with 
Mr. Futtall, and might have let himself in ; but even if he was 
not, Mr. Nuttall might have let him in and the servant not know 
it ; but as to his having tea there she must of course know that, and 
if her evidence had not been open to the remarks made upon it on 
account of the palpable contradictions with reference to what took 
place at a former trial, it might have been very worthy of your 
consideration. Here, again, as Mr. Serjeant Hayes says, Catherine 
Marsden could have given you most important information. But 
there is evidence in the case which I think you cannot have any 
doubt about, and that is the evidence of the two young people, 
the son and daughter of Enowles. Both appear to be very nice 
respectable young people, and one can hardly suppose that they 
have been brought here to tell a downright falsehood merely with a 
view of propping up this part of the case, upon which not much 
turns. At all events, according to their account, Mr. Nuttall, 
whatever he might have been upon other days, seems to have been 
sufficiently well to be out upon this particular occasion ; he met the 
brother and sister as they were going out, and he called to them 
and asked them where their father was, and they said that he had 
gone to Chesterfield Market, upon which Mr. Nuttall said, ''Be 
sure to teU him that I want to see him," and then as they were 
going away he called to the sister and said, '' Marianne, you will 
recollect if your brother should forget, I trust to you." The father 
came home and his daughter told him what had occurred, when he 
said he was tired, and would go the next morning, but as she 
insisted upon his going that night he did go. I think therefore, 
looking at the evidence of these two young people that we cannot 
help believing, that on some occasion or other Mr. Nuttall, whether 
for the purpose of witnessing a codicil or not, is a matter for you to 
determine, did on some pressing business or other send for Knowles. 
Of course that confirmatory evidence gave great colour to the 
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staliemexit of Einowles ; tiiere can be no doubt that is was with a 
yiew to the attestation of some testamentary airangements which 
Mr. Nuttall had made. On the other hand there are obeenrations 
to be made which have an opposite tendency, but here comes one in 
favor of the plaintiff, the remark which has been made over and 
over again^ and which cannot be too often or too earnestly impressed 
upon youy namely, of the prior respectability of those parties, and 
that the presumption of iheir prerious character and respectability 
M strongly in favour of their evidence that they would not have 
lent themselves to put tlieir names as attesting witnesses to a 
spurious and forged document, nor afterwards, when it became a 
question of the genuineness of that document in a Court of Justice, 
have added perjury to the gxult of having endeavoured to de&aud 
others of thdr just rights imder a dead man's wUl, by forging an 
instrument purporting to be that of the testator to which he had 
set his hand. But, at the same time, I must say that there is an 
observation to be made, and which I feel I should not do my duty 
if I did not make, and which has a very opposite tendency; and I 
am now dealing with the case quite independently of the difficulties 
^at arise upon the documents themselves, and which, to my mind, 
are by £eu* the most serious. You see the duplicate will was found 
on the 14th of ^axch ; the first codicil is found on the 2lBt or the 
22nd of April in the same year ; the disposition which these two 
instruments make of this property is altogether different from 
that which results from the two last codicils. The will when 
produced was undoubtedly a d;artling will. Mr. Xarslake is 
perfectly right in saying that the will as it originally stood was a 
strange wHl, an irrational will, I might almost say a contemptible 
will. There ore no less than three devises to servant-women, at 
aU events to two servant- women, and to the daughter of the third. 
Well, this sort of prediliction for his grandfather's and mother's 
female servants would be a very remarkable circumstance if' a man 
had relations, who though not so near as a brother or sister, wero 
yet much nearer to him than his mother's or grandlather's servant- 
maids. First amcmgst them was Mrs. Sheldon ; whether he was a 
man who had any amatory disposition which had led to intimacies or 
aijtachments in former years, and therefore was disposed to do what 
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teas generous towards those persons who may have been the objects 
of his former inclinations, one cannot tdl, but the feet is Tory 
remarkable that yoti find here are three bequests to three servant- 
maids or daughters of servant-maids, and amongst others there i^ 
this devise of an estate of between six and seven hundred a year 
to a woman who had been his mother's servant-maid ; that certainly 
was a strange circumstance. But what do you say to two men who 
knew that they had been witnesses to two testamentary instmmentu 
#hich for aught they knew might have the effect of making a 
totally, different disposition to that of his will, but are silent when 
so startling a will as that is produced by which these strange 
dispositions are made? Mr. Adams says that he did not know whether 
they were testamentary dispositions or not, but there he is un- 
fortunately at issue with Knowles, for Enowles states a remarkable 
circumstance, he says that on the first night when he walked home 
with Mr. Adams he not only told Mr. Adams that it was an alteration 
in Mr. Nuttall's will, but he says that going along Mr. Adams said to 
him "well now, I wonder how he has made his wOl," upon which 
said Khowles, " that is a matter that he never will tell me nor you 
nor any other man." But, Gentlemen, does not that lead you to the 
supposition that Mr. Adams was aware that he had signed 
something which was, as Knowles said that he had told Mr. 
Adams, an alteration in his will, and if that be so, how can I ask 
you, as reasonable, or consistent men, to account for the strange, 
the marvellously strange fact, that when this will came out, and 
this other codicil came out that Mr. Adams should not have 
Said a single word of the fact of his having signed subsequent 
testamentary papers. But I must tell you, gentlemen, another 
circumstance still more strange, that when the second codicil is 
found, which was the first to which the signatures of Knowles and 
of Mr. Adams as attesting witnesses were appended, they were of 
course sent to Mr. Newbold^s office, because Mr. Newbold was 
surprised at having the second codicil come out (the first was found 
in April, the other was not found till December.) Mr. ITewbold 
sends for Mr. Adams and Knowle>8 whose signatures were affixed to 
this document, to ask them whether those were their signatures, to 
which of course they answer yes; would you not have expected 



56 

that a man who knew that he had signed not only one but ivio 
would have saidi " Oh yes, but there is another, this is on the 6ih of 
January, and I signed one on the 12th, you must find that," but 
neither Mr. Adams nor Enowles say a syllable to old Mr. Newbold 
to tell him that there was another document in existence, and it is 
not until the October of the ensuing year that the third codicil 
comes to light. !N'ow I do ask what reasonable ezplanation can be 
afforded for the silence of these gentlemen ? I can understand as to 
Mr. Adams, if the fact was not commimicated to him that these were 
testamentary papers, and he signed in ignorance of what they were, 
that it might not occur to him when these strange wiUs came out, 
that he had had anything to do with testamentary documents, 
although if you believe what Knowles said passed between him and 
Adams, it is very difficult to believe Mr. Adams did not know the 
thing he signed was a testamentary paper ; but that difficulty becomes 
infinitely greater when he goes to Mr. Newbold's office and is asked 
whether that is his signature, and he then becomes acquainted with 
the fact which could no longer be concealed from him, that what he 
had witnessed was a testamentary paper. Would it not have 
occurred to every man in the possession of his senses, " "Now I find 
that is a codicil dated on the 6th, and I also signed one^^on the 
12th." He is entirely silent, and does not say a word, nor does 
Xnowles. Enowles had been from the first very active in assisting 
the executors, he was present on the day of the death, he assisted 
in the first search, he was present when the first will was found, he 
is present at the second search, he is present when the second will 
is found, and upon neither of these occasions did he say, "I 
attested two codicils or two testamentary papers," whatever might 
have been the designation he might apply to them ; but this he says, 
and the other witnesses agree with him in that, that he all along said 
other papers would be found. ** There are more, or were more." 
Now why make this half revelation ; what was his duty ? Nobody 
can entertain the remotest shadow of a doubt, but that his duty as 
an honest man, a duty which he owed the testator who was 
dead and gone, who had placed confidence in him, with a view 
to take care that the genuine wiU should be carried into effect 
—was to say, **You are looking for wills, you have found 
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one and two, but those bear dates anterior to the days on 
whieh I witnessed other testamentary papers." Why did he 
not state there were other testamentary papers besides those? 
Then, gentlemen, he gave ns in explanation for his extraordinary 
conduct two reasons. Fir^t, that he did not wish to make mischief, 
and secondly, he said, ''I had not betrayed the master in his 
lifetime, and I would not after he was dead and gone." Is 
this man's explanation satisfeu^tory to yonr minds? What does 
he mean by '^ would not make mischief? " Mischief with whom ? 
Did he suppose the testator who had executed these codicils but 
two months, or according to his own account not two months before, 
that the testator had in the mean time destroyed them, and 
that by thus revealing the fact of his hayiug executed them, he 
would disclose to those who took under the existing will the 
alterations, and so diminish the gratitude which they as objects 
and recipients of his bounty felt? I do not think so refined a 
reason as that could have entered into his mind ; or did he mean 
to say, that not finding these codicils, it occurred to his mind that 
somebody might have destroyed thorn, and to assert they had 
existed would be to cause all the alarm and excitement would 
necessarily produce, and therefore he would not disclose it. I tliink 
a man would be wanting in his duties as an honest and straightfor- 
ward man as not to disclose the existence of a codicil if one had 
existed. He goes on to say that he would not betray his master. 
Betray him in what ? Why, I positively cannot understand what he 
means by ^' betraying " him. I know what is the true acceptation 
of the term — in the position in which he stood, to betray was 
exactly the course he was pursuing. He was the man to whom 
Nuttall had trusted, to a certain extent, by making him a witness 
to that signature of the codicil, if it was a genuine one, and if he 
suspected it had eluded observation, he should have stated it; and 
he did not state that fact, so that if it had eluded search it might 
be searched for again. If he held his peace from the motives 
given, then it was, and theio. only, he would have been betraying 
the trust of the man who had placed confidence in him. The 
question is whether you believe this, or think it is anything else 
but a pretext for conduct otherwise wholly inexplicable. At 



the same time there are some men of snch pecuHat views lind 
idiosi^crasies, that they might possiblj get into such a state of mind 
as to imagine tlicy wonld be wrong iti making these revelations ; but 
then I do not understand the half-revelation-^why keep saying, 
'' Some more documents will be found," unless he knew that there 
It* as some dark scheme to which he had leiit himself and made himself 
a party whereby he knew something would be found making a 
different disposition of his property to tiiat which, unc^ufestidiiably, 
die genuine will had done. 

Gentlemen, it is a matter entirely for you, and on which along 
irtth other circumstances you will have to pass a jtidgihent. 

Gentlemen, Knowles took a benefit by this new and last arrange- 
ment. By the first codicil, to which he was a witness, his son got 
an annuity of £20 a year, a small stLm, not perha^ one which alone 
#otiicl induce a man to commit himself to a wrong. Bjr the second 
codicil he has probably obtained that which he hoped to have had 
secuted to him by the testator's will, but in which hope he was 
disapliiointed ; by the will the quarry is left to him under these terms, 
that he is not to have the privilege of working it till the lease, 
which was a subsisting lease, had expired, or some portion of it had 
expired. Whether he would have a right to give notice and 
determine the lease and then the bequest of the privilege to him 
would t^e effect, is a matter upon which I am very glad to think 
I am not called upon to day to pronounce any opinion, but it is 
clear that up to the present time or for some years he would have 
had to pay a rent for the quarry, and a royalty if the residuary 
clause had Hot come in to take the property out of the hands of 
J6hn I^utt^ and place it in the handis of Else. The executors of 
John Futtall before the last codicil which so transjferred the 
property to Else were insisting upon Knowles paying the rent, but 
Sjiowles said he would riot, because verbally the testator had 
assured him he intended to give him the quarry. Gentlemen, I 
need not tell you such verbal promise, even if given, would not 
hold water for a moment, and he remains liable to this hour to pay 
the ex^utors of Nuttall if the codicil which has transferred the 
property to Else is not a genuine instrument, and he remains liable 
to pay it to Else if it be giDuuine, but tiie efi^ct of what has taken 
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plaee has heen that &e codiciil having been produced in 1857 (we 
axe now in the year ^84) he has enjojed the privilege of woiUng 
the qUfierrj wiihoUt pa3ring a ftrthing of rent to Mr. Else. I do not 
iiaean to say he is at all relieved, all I mean to say is that when yon^ 
are told that these are witnesses without any motive to enter 
into a transaction of this kind, then it is important whether 
Mr.Knowles had or had not a motive for the conduct he i£i 
alleged to hxTt pursued in €tds case. It is for you to say whether 
it is true or not. 

Witti regard to Mr. Adams, undoubtedly there is, so far as we 
know, no evidence to show he was under the influence of any 
interest or sinister motive. It is scdd that he was a poor man, and 
his own admissions shew that affcer thirty years pr^u^tice he had 
not succeeded in realising anything. All that he possessed was 
the farmtore of his house. But you were told, and the eloquent 
language of Mr. Karslake was not necessary to enforce it, that a 
poor man who earns his bread from day to day may be as honesti 
as just) and as keenly alive to a sense of honor ahd of justice as the' 
richest man in the land. But at the same time, if the evidence 
leads you to the conclusion that these are forged documents, 
although you have the signature of one of the attesting witnesses 
— of a man upon whose previous conduct and character no 
imputation rests^yet as we know that poverty does expose men 
to temptation, and as the great master of all knowledge connected 
with himian nature, to whom my Brother Hayes the other day, 
in his address on that occasion, so happily alluded, said-*^ 

"My poverty and not my will consents," 

SO it is undoubtedly true that sometimes a man, who if he 
wore quite beyond the reach of necessity and want would not be 
idlured away from the paths of rectitude and honesty, does 
succumb to a temptation which, in a moment of necessity^ c]x>8ties 
his path. Gentlemen, it is impossible to look into the breast of a 
man; you may start, then, with the presumption and with the 
full intention of giving it efiSsct, that the man on whose character 
no stafai rests at the time of the temptation in question, and who 
has passed through life tmcroUied and untamishedi.is not the nraa 
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to enter into a nefarious conspiracy to commit acts of forgery and 
fraud; Lut you most not carry that too far. If the evidence 
satisfios you there has been a scheme of viUany and fraud, and 
that such a man has been a party to it, it is of no use to cast 
about for motives and because you find none, to say it is impossible 
he should have committed the act in question. Now, Gentlemen, 
these are all the remarks I think it necessary to make on that part 
of the case, but I will call your attention shortly to what the effect 
of these three codicils taken together is. 

Now, John Nuttall, who would have had a present interest of 
about £160 a year and an eventual one of £760, gets at present 
£210 by the effect of these later instruments and an eventual 
interest, when the annuities should have fallen in, of £300 a 
year. Mr. Else, who under the will as it originally stood, would 
have had jElOO a year or, if the interlineation had taken effect, 
£200 a year for life, gets a present interest of £320 a year ; and 
adding to that the £10 a year for the three fields in Darley, the £3 
a year out of the first disposition of the residuary estate and the 
rent of a field given by the second codicil of £12 a year, and 
the £35 which he gets affcer the payment of the annuities, by the 
third codicil he gets a present interest of £380 per annum and the 
quarry rent, if he chooses to enforces it, of £100, which amounts 
to £480 per annum, and in addition to that he gets the £345 which 
comes to his wife as her share of the price of the Hope estate. 
Eventually he will get a large part, by far the larger part of 
Sheldon's estate, which amounts to £450 a year; he gets £100 
a year for the quarry, that is to say, he has a right to it; 
he gets the house eventually which was put at £80 a year, 
and the whole of that taken altogether, the Sheldon £450, 
the residuary £420, the quarry £100, and the house £80, 
makes up the whole of £1,250 per annum, instead of £100 
under the will as it originally stood, or of £200 by the effect 
of the interlineation. 

Gentlemen, I have pointed out to you the various advaintages 
Miss Marsden gets, and the advantages which the other members of 
the family get by these new arrangements ; but Gentlemen, having 
brought the matter down to this point, you must be, I am afiraid^ 
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weary of listening to me, and I confess I sbonld like a few minutes, 
rest for the sake of my own voice, and I think therefore we will 
adjourn for a quarter of an hour, and then enter upon the second 
branch of this enquiry. 

The Court then adjourned for a quarter of an hour, when upon the 
re-aesembling of the Jwry^ the mmming up was resumed as 
follows : — 
Gentlemen, I propose now to conduct you to what appears to me 
to be a most important part of this enquiry, that is the comparison 
of the hand yritings. Now the first thing of course that strikes 
one taking those instruments in the order of their date, is the 
interlineation in the second duplicate : it is impossible to look at it 
without at once being struck with the fact that the hand writing 
is of an essentially different character from the hand writing of the 
will itself; and the same observation applies to the codicils; and 
the difference is so marked that I must say, when I first looked 
at the hand writing of the will, and the interlineation and the 
codicils, and compared the writing of those instruments with the 
will, I said to myself, *^ This is the most impudent and unblush- 
ing attempt at forgery I ever knew." But from that opinion I 
must say I was entirely turned by the pix)duction, through 
the witness, Mi, Parkin, of three letters of the testator addressed 
to that gentleman. I do not think a more stnking instance 
of a man's being able to write different hands could possibly 
have been produced than these three letters which I hand up 
to you, and ask you to look at ; this one of the 14th of 
March, 1853, which is the first in point of date^ being tho one that 
probably most nearly approaches the writing we are now called 
upon to consider. As the testator could write different hands, the 
difficulty which at first pres^ited itself to my mind is unquestionably 
got over, but we must take along with us this fact, that the man 
who benefits by this alteration in the testamentary dispositions of 
the testator, and who has had to some extent, at all events an 
opportunity if he meant to exercise it, of introducing spurious 
documents, had the accidental circumstance of being able to write 
very like indeed to the deceased party. He had acted as a clerk to 
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^im for yean^ he bad copied his hand irritiag more especially vitii 
rQgazd to buainefls documents, in which it may be supposed liiat the 
toatator was more parturularly li^cely to use Ibe stiff and more 
straight and formal band than he did in his ordinaiy correspondence. 
Kow understanding that we baye ascertained this testator could 
writis difft^-ent hands, and that one was a band, if not identical with, 
at all events similar to the band writing wbidi we find on the face of 
the will and the interlineation — that being the band writing in 
which the codicils are drawn up — ^notwithstanding, we find that the 
question still presents itself naturally enough, *^ Why, when the 
testator was writing bis will, which in 1B54 he intended to 
be his final testamentary dispositionsy at all events for the 
time, he used his &eo running band — ^wby, when he afterwards 
came to ^ter bis will should he introduce the interiineation in 
a different band? Why, if you find him using this band, 
one of bia styles, for the purpose of bis will, and not only for 
one will but for twp wills, why should he not U80 the same 
hand writing for his codicils ? " 

It does not, undoubtedly, follow that because a man writes bis 
will in one band-writing, that if he afterwards came to introduce 
an interlineation be should write it in the same band-writing as 
bis will. StQl it is a circumstance in the case which would be 
utterly immaterial if the testator was the only man who could write 
that band ; but not altogether inmiatenal when you find there is 
H man to whom circumstances point as open to the possibility 
of having written this instead of the testator, who can imitate 
the particular band^writing. It does then become a remarkable 
circumstance that you have a diiferent band writing in the 
interlineation and in tjie codicils to that of the wills. 
Kr. Karslake meets the difficulty, and it is for you to say 
wb^ber you thiuk it is in a saiasfoctory manner. Se says 
the man was obliged to write a stiffer band because be was 
cramped for room — that is as regards the interlineation. Well, 
that is v^y true ; but inasmuch as he could not get aU into one line 
and was obliged to write two — to make two lines of it^if be 
bad exteiiidod the irriting over the whole of the two lines be 
woi^d have had plenty of room. Suppose you have to introduce, 
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might h^ that although you wrote tiro or thiiee different han4^ 
yjBjt the body of the hand-wz?ti&g in which you had drawn up 
t]bi9 instrument might suggest to you the hand in which you should 
write th9 interlineation. No doubt it will be aaid th^t if thiB 
had been forged, the man who pat down to forge this interUneatio4 
or ^i^rwards to forge the eodipils, wou]d have imitated the band 
in which thp will itself was written ; and there is immense lorce 
in that obaervationy most undoubtedly, if you arp engaged with a 
^jiished and accom^ished forger; but if you are dealing ^tb a 
man cpniparatiyely illiterate, and who has not applied himself to 
the art of imitating hand- writing, but who happens to be able to 
imitate one particular hand-writing, then inasmuch as to try the 
other wou]4 es^tose bini to the chance of immediate d^eotion, 
be would be obliged to h^ye recourse to the imitating of that 
han4-writing in which h,o kno^s therQ is a chance of success. 
That is the first observation that presents itself upon the general 
hand-writing of the codicils ; but there are really far more important 
difficulties behind ; and the first appears to me to be of tbe first 
importance, and applies to the signatures to the codicils, and I 
inyite your yery anziouB aoid careful attention to those signatures. 
You haye ^ fiill, abundant and almost unlimited supply of the 
testator^s signatures in the cheque^ which he drew down to tho 
time of his deatb — down to February, 1856, at all eyents — and I 
think they axe no less than seyenty in number, ranging oyer the 
ye^rs &om 1851 to }S56, and one feels after looking at them 
so many ^ju - with referenee to ao many observations made in 
respect of them, yery much in the frame of mind of a banker's 
derk, and I hayQ become so fwilUr with Ur. George Nuttall's 
signature, that were he aJiye and I to become his banker, I think 
nobody would impose on me a spurious cheque purporting to be 
his, without my knowing it. 

Kow, haying these genuine signatures before us, let us proceed 
to ilie obpervalions th^t may be made upon the signature. We 
haye had tbe ady^tage of a skilled witness of, I think, wonderful 
intelligence in re&r^nQe to these matters. I quite concur in 
certain obseryati.on9 which baye been n^ade by Mr. Eaislake in 
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regard to testimony of that kind; it is testimony that should 
be received with more or less distrust, not because we suppose 
that a gentieman in that position would not be able to tell what 
might be required, but after all it is matter of opinion only ; and 
very skilled witnesses should be distrusted for this reason — ^there 
is more or less tendency in the human mind to take a bias in 
favor of those who employ them; and when men of skill or 
science in any particular department are resorted to for their 
opinion with a view of ascertaining or maintaining a given side in 
a case, there is an irresistible bias to adopt the view of the party 
who does you the honour to have recourse to you, and thus places 
confidence in your skill and judgment ; and, therefore, so far as a 
gentleman of this kind comes as a skilled witness you should hear 
what he says, not altogether disdaining to listen to it, but still with 
a certain amount of distrust to which such evidence should be pro- 
perly subjected ; but, on the other, hand, it is impossible to deny 
that skilled evidence of this character, if properly used and kept 
within its legitimate bounds and limits, has great value, and it 
consists in this, that whereas you or I who may have had our 
attention called to hand-writing but only casually, may look at a 
hand-writing and if it is well imitated we may be struck by the 
similarity, or even if it be dissimilar it may not present to us those 
points of dissimilarity which a more practised eye would detect 
a man who has devoted his life to imitation, as some lithographers 
do, and who is in the habit of comparing hand- writing, becomes as 
it were possessed of the normal form which writing assumes, and is 
able to detect similarity or dissimilarity in writing, which may 
depend on matters too minute to cat<5h your eye or mine, but 
which to a practised observer would be readily apparent, and which 
when your attention is pointed to them, would show whether it 
is the genuine handwriting or an imitation. 

N'ow, Gentiemen, I must say, that lookiQg as I have done, with 
great care at Mr. Kuttall's signatures to these codicils and 
comparing them with the specimens of hand-writing I have here, 
I was struck, I will not say which way, whether with the 
similarity or the dissimilarity, but I must say that the points 
which this gentieman's practised eye detected, certainly did not 
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present themselyes to mine nntil he came to point them out ; the 
comma, which if he is correct as to that, is one of the most 
remarkable and significant points in this case, it did not occur to 
me to observe, but you will see the importance of it presently. 
So as regards two or three other points; and, therefore, the 
observation I wish to make is this : — ^that a man who is a perfect 
adept as a skilled witness, if you give him but the material to 
work upon, has it in his power to detect things which would 
escape our observation, and to direct the attention of the jury 
to those points of difference which, however minute, may be 
most important in leading you to a decision upon the question of 
the genuineness or spuriousness of the handwriting. 

Kow, Gentlemen, let me call your attention to this; you have 
had documents before you, but there is one thing about these 
signatures as to which I shall have to take your view of the case; 
it is a matter in which you will say whether you think Mr. 
Chabot's views are correct. There are some seventy signatures, 
and the advantage of there being so many is this, fie tells you, 
what indeed is apparent and plainly perceptible at first sight, that 
the signature of Kuttall is remarkable for three things ; its ease and 
freedom, its distinetness, and its rapidity. There is a dash about 
it, and he never, says Mr. Chabot, hesitates, and you may satisfy 
yourselves by eye-sight that he never hesitates or paints a letter ; 
the pen moves with the utmost rapidity and freedom, the letters 
are made sloping and inclining, it is dashed off and there is an end 
of it. If you look at the two signatures to these two wills, 
which are undoubtedly genuine, you will probably say they are 
distinguished by the same j^eedom, the same dash, the same 
rapidity which mark the signatures in all these various cheques 
now before you. If that be so, and you are satisfied Mr. Chabot 
has accurately described the characteristics of Mr. Nuttall's 
dgnature with reference to its ease, freedom, and unhesitating 
rapidity, then, gentlemen, turn to the signature of the three 
codicils ; Mr. Chabot's observation is, that they appear to be drawn 
rather than written, I invite you carefully to look at them, and to 
say whether you concur in the views which Mr. Chabot has pro- 
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poimdod. He says that so ftr from their being qmte free and eesyv 
they are ihw, etmetratnei md %tiff^ that they hare the appearance of 
being drawn rather than of being written. Now, on all that, yon 
can exerciae yonr own judgment, for whatever my opinion may be, 
it is for you to express yours. I will not express mine, but if 
you come to the conclusion that instead of having this freedom 
and ease and rapidity of motion, they have the slow, tardy 
movement of a man who was imitating handwriting and who waa 
therefore necessarily constrained to move slowly and oarefiilly, 
and with caati<m, it will be for you to say whether you believe 
these to be the genuine signatures of the testator. But it does 
nets top there ; that might apply, you see, Gentlemen^ in a case 
where the imitator had acquired perfect accuracy in imitating the 
letters and every part of the letters of the signature— he might 
be capable of imitating every letter, and yet he might only be 
able to do it by a slow, deliberate, cautious movement, and the 
signature would want the rapidity and the ease which was the 
oharacteristio of the genuine signature — ^the body would be there, 
but the q)irit would be wanting — but hare the skilled witness goes 
frirther, and in addition to this want of life and spirit he points 
out various matters in the signatures as to which, if his obser** 
vations are correct, and your view coincides with his, it will be 
for you to say whether they are not fatal blots to the genuineness 
of his signature. 

Now, in the first place, he calls your attention to the '' G " in the 
first codicil, the large ^'G" of the George in the first codicil. He 
invites your attention to the larger part of the '' G " which forms the 
upper part of the ^^G," and he says that is painted over ; he says 
the ''G '' is thicker than the pen would natnrally have made it so as 
to keep it in harmony and proportion with the thickness of the 
rest of the letter ''G;" and he has an opinion that if a man is 
imitating the hand-writing of another and finds he has not got 
quite the precise form of a letter, he might have recourse 
to a little painting in order to make the letter out. That 
is what Mr. Chabot suggests is what has been done here; 
you will judge how fiar that ia correct or not; that it is thi(& on 
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ttalt psat k true ; it may be jon kavd no liesitafidii in Mad^ to 
tkal result, anA he ealls attientioii te the stone tiling in the *^G'' 
in the third eodicil, «&d th^^e perhmpfi it is m<ae ^^XikiAig titBii in 
the first. He calls attention te t^e lower part <rf the ^'G-" in the 
first eodieil, which he say« instead -of having the bold easy up 
stroke of l&e genuine " G*" <^ Kf. Naitall) is torned wMIl a hesitating 
movement upwards, and that that is so, I tiunk yen cannot fall) if 
yon exercise yout ordinary powers of vision, to see. It ooomfrel 
fk> me to suggest to him there iras either an infirmity of pntpibse or 
an infirmity of hand; it might be that Vbt, Nuttall, irho at that 
time vms in a bad state of health, might, tiurongh Hiat condition 6i 
body, have been labooring \miet an infirmity of himd, but 1 
fbar the answer to that is to be found in the cheques dftiwn stt fliat 
time, rn January and Febniary not exhibiting any change whatever 
in the power of his hand or the eharaetrar of his haad-wiiiing* 
Again, he oalis attention to the loirer pait of the "'Gt,^* the up 
stroke of the **<} " in the thiid oodicil) and he says that when the up 
strobe comes to meet the down stroke^ it wasibund te be in snch a 
direction^ iiiat if it had been carried up, it would have come into 
the low^ part of the upper portion ef the "6,** and tiwrf; therefore 
there was a departure of the line of direction, a thing which is no^ 
says Hjt. Chabot, to be fbund in any signatuie of the testiator, and 
^hich is not like l^e fi^edom and ease and dash of Wt. Nuttalli 
Then he calls attention to the ttro '* t*s '* in the second codicil, and if 
he is right, there is in them also a peculiaiity of a very remarkable 
character. Mr. Nuttall, you know, is never found either to paint 
or patch up his cagnature ; that would be quite inconsistent wit^ 
the rapidity and freedom which is its marked chamcteristlo. !K'ow^ 
here, Mr. Chabot says,— and this is a matter on which yon will 
again exercise your own eye-si^t,— it is plain the firtffc "t" 
has been patched^ that originally it was not high enough so as 
to correspond with Mr. NuttaU's ordinary signature, and (2ii^ 
consequently it was necessary to put a bit en, and that the hand 
that put it on fhiied to put it in the direct inclination of what 
would have been Mr. Ifuttall's "f and that in writing them, the 
^nmk of t3ie '^f is dlvidM in ttro by tbe line that erdsses it. Ifow^ 

S 2 
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Gentldmeny thai is a matter upon which you must, if you please, 
exercise your own powers of vision; but in addition to those 
difficulties, there is one of a still more serious character. In all 
the sig;nature8 to these three codicils you will Bnd appended to the 
end, what I dare say did not strike your eyes and what certainly 
did not strike mine, and if it had, without the evidence that haa 
been added, would have appeared to have been of very little 
importance — ^ttiere is a comma, l^ow, it has been pointed out, and 
you will see whether the evidence supports it, that Mr. Nuttall, in 
all his later signatures at all events, never appended anything in the 
shape of a dot of any sort or kind ; earlier in his life I beUevo it hns 
been found he did append a stop to his signature. I have letters 
before me from '37 to '38, nineteen in number, they all have a full 
stop. I have letters from 1839 to '40, thirty-four in number. If 
you will take the trouble to look at them, you will find that twenty- 
three are without stop, eleven with ; but all those that have a stop, 
have the frill stop and not a comma. I have one in '42, thirty from 
'43 to '53, and they are all without any stop at all, so that he 
appears in later years to have abandoned and discontinued the stop 
which at an earlier time he uBed to append to his signature. We 
have seventy cheques produced from '51 to '56, five have a full stop, 
the rest have no stop at all, but in no instance, so far as I am aware, 
as the result of a carefril examination, in no instance is a comma to 
be found after his signature ; and if you look at the wills which are 
undoubtedly his, no comma is to be found. "Now suppose you take 
Mr. Else's letters. I have thirty-one letters of Mr. £lse's before 
me, five of them are without a stop, the remaining twenty-six all 
have stops and in every instance a comma. ITow, probably it never 
occurred to whoever wrote that signature to think whether he was 
putting a comma at the end of it or not ; it is one of those things 
that, when a man has a habit of appending a conmia to his own 
signature and is imitating another man's, would not occur to him 
at the moment. What appears to make this circumstance of 
almost irresistible weight, without anything to counteract it, is, 
that there are three commas to these signatures to the codicils, to 
each a comma, none to either of the si^atures of the will. Th^ 
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attentioii of the learned counsel for the . plaintiff and his attomies, 
and Else himself, was, hy the evidence of Mr. Ohabot, eispecially 
directed to this matter. There was the fiillest opportunity of 
inyestigating Mr. 19'utcall's signature to the immense mass of 
documents produced, and they haye not found a single instance 
(if they had, depend upon it it woiild have been produced before 
you) with a comma appended to his name. 

It is for you to say, Gentlemen, what importance you attach 
to tiiat. It is not any one of these circumstances standing alone, 
you must take them as a whole : the freedom of the hand-writing, 
the rapidity and the ease which is tiie leading feature of it — ^if you 
find these wanting, if you find hesitation in a way which never 
happened before in the testator's signature, and then in addition to 
that, you find a peculiar circumstance which might not have 
attracted attention at first, but which when the attention is called 
to it, is of so significant a character, independently of the other 
circumstances — ^it wiU be for you to take it into your careful 
consideration, and give it such weight as you shall think right 
under the circumstances. 

Gentlemen, that relates to the signatures, but there is more to 
be said with reference to the general character of the hand- writing. 
Now, I have called your attention to the difference between the 
general writing in the body of the interlineation and the codicils* 
Kow there is no doubt that the hand- writings of the interlineation 
and the codicils are very similar to those persons unacquainted 
with the hand-writing of the testator, and there is no doubt 
many persons looking at it superficially would take it to be 
genuine. I will assume for this part of the argument thai many 
persons would say it is Mr. NuttaU's hand-writing if they foimd 
it in a document purporting to be Mr. Nuttall's document and 
bearing his signature, if nothing occurred to create a doubt in the 
matter, so that the imitated hand- writing would pass current &8 the 
hand-writing of the man whose writing it purports to be. 
But the value of skilled evidence upon this subject is this, that 
it renders you sensible of the differences that exist and if the 
differences consist in things which are peculiar to the one man. 
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babitoal to him aad not to the other — ^if the man vrho it is 
alleged ii imitating the writiog of another writes like him-Hif 
notwithstanding tliat^ he, having distinctive peculiarities in his own 
writing from those o^the writing he is imitating, introduces all his 
own peenliarities and sahstitates them for the hahitual peculiarities 
<ff charactedstics of the other, then yon are enahled by Ukatmefuofi, 
however similar on the fiist view or suifeuse of idie thing tiie signa- 
tuxes may be^ to detect the spurionsness of the one by finding those 
things in which tiie two writers disagree. That is the way in which 
Mr. Chabot goes to work to asoeitain whether this writing which 
fffofessee to be the writing of Mr. Kuttall is really his, and he 
eaUs attention to vaiaous mattas very deserving indeed of your 
most careM eonsideration; and tiie first I think is the pecvliaixty 
tibtnA writing the word '' to." IT^ow it appears that Mr. NuttaU 
was in the habit, whenever he wrote the w<Nrd *' to," of not crossing 
the ^*t"; he crossed the **t" very commonly in writing other 
words, but though tiiere may be instances in which he crossed the 
word ''to," they may be tak^i as rare and exceptional cases. In 
fifty of Mr. Nuttall's letters, the word "to" occurs 145 times^ 
the '* t " is QDossed ihrvugh in fourteen, and it is not half-crossed in 
one. It is true that these lettern are not written in the upright tAxSt 
handf but, nevextdieless, that is a remarkable peculiarity with regard 
to this number of letters which is not altogethear undeserving of 
attention. Now lei: us see how it stands with r^;ard to Mr. Else. 
In twenty-eight <rf his letters, in ten instances the word ''to" is 
left unesossed, eoossed thj:ou^ twenty-eight times, half-crossed 
eighiy-eight times. In Luke WiLsooi's will, which is a writing 
of much the same description as these codicils which ace said 
to be like botih their hand-writings, the word "to" occurs 
tw^ity-eight times, it is crossed in every one, in two mstances 
crossed through, in twenty-six half*CBOSsed. Now then, in 
Stath&m's will, which is also a production of Mr. Else's, the 
word "to" occurs sixteen times, it is without 'a cross once and 
half -crossed fifteen times. Now, I have looked into Mr. Nuttall's 
book containing copies of other people's writing, in which he 
writes tiiis upright printing hand, and I invite yoa as to this 
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{uiiicrDlar matter to look at the book. The hook is a very large 
one, I have not tak^i the trouble to nomber up the instaiices, it 
would have takea too much time, but if you look at it you will 
find tiie word "to*' occuning very frequently, as it does in every 
wilting. The eases in which it is crossed or half-orossed are rare and 
exceptional cases. You can take the book in your own hand aad 
iorm your own judgment. But now we have this epitome before 
ns, and if this ^itome is Msified, of cooirse theve is an ^d of all the 
other documents ; if there is any falsifying of this epitome to make it 
agree with the first eodieil, of course the fi!rst codidl falls to 1fli6 
greoad and all the rest tumble down wit& it. The word "to^* 
occurs no less than thirteen or Iburteen times and yon can satisfy 
yourselves by taking it into your own hands. You will find 
^'Honsehold goods> &c., to C. M. absolutely," no cross. Then 
** Aliee Snowies, property to Alice Enowles Ibr life, remainder to 
W. K,'' no cross. ''Own house, John Else, some land adjoining to 
three Ibr life," no cross. ** Mottram as follows, that is ^0 I. £. 
paying ^," still no cross. ''Prass Korthedge and AlHshed to 
E. B.," no cross. ''Hardwich and Twitch Nook to M. T.," again 
no cross. But under l^e ''li. T." come the words **to T. 
Newbold," and the man who writes liie word ''to" immediately 
underneath, writes ihe word "to" half-crcssed. However that 
might be, let us go on. The next thing that occurs, the scratching 
out the word " to S. H.," the "to" is with a cross. '^Annuities 
for life to three," the word " to " without a cross. " Three fields in 
Dariey U I. E." and there the "to " is half-crossed. ^' Besidue of 
tiie real property suliject as aforesaid to T. N." no cross. " fitono 
quarry to I. £. fbr life^" no cross. " IVust and mortgage estate to 
executors," no cross. " Residue of personalty to be converted into 
money," there is the "i" crossed in "personalty," and it may be 
that the cross he drew over the "t" in "personalty" extended 
over the next " t " in the word " to." Therefore, throughout upon 
the face of this epitome, there occurring this number of " to*s," 
there is not one of the genuine " t's " in which the " t " is crossed, 
excepting the one which is carried right through, but in all these 
ia wiiich &e testator is not refemng to the question of ib» eodicili 
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the "t " is not crossed, while in ttie disputed parts, the ''t" is 
crossed. Now we turn over to the other side and here we have 
more ''to's " occnrring. '' Wensley and Snitterix>n as left io five, 
now to I. E. and C. M./' in both these instances the <'t's" are 
half-crossed. " I. E. paying ^," the " t " half-crossed. ** Sybray 
to I. E./' again the <'t" is half-crossed. '< Bemainder to Kit," 
again the '' t " is half-crossed. Now besides that, in the interlinea- 
tion to the second duplicate, the '^ to " occurs three times. '' Subject 
to the yearly payment of £100 to the before named John Else," the 
"t" is half-crossed. "Also £260 to Catherine Marsden for life," 
the " t " is half-crossed. The word " to " occurs in the first codicil 
sixteen times. Now the testator's habit was not to cross at all, 
at all events the crossing with him is an exception. "7b" occurs 
sixteen times and it is not left uncrossed once ; it is crossed through 
six times and half-crossed ten ; that is the first codicil. The second 
codicil is different ; it occurs thirteen times there, and whereas the 
testator's habit was to leave it uncrossed, in every one of these 
instances the "to" is nevertheless crossed. There is not a single 
" to " uncrossed, but it is the converse of what took place in the 
former. It is crossed through eleven times and half-crossed twice. 
In the third codicil a different state of things presents itself. There 
are there twenty-two " to's," twelve of them have the "t" 
uncrossed, six have it crossed through, and four half-crossed. That 
is the state of things in the third codicil. 

"Well now. Gentlemen, it is for you to say what importance you 
attach to the circumstance, that in the epitome when investigated, 
in no instance, so far as the undisputed writing of the testator 
occurs, is there a single " tp " that is crossed ; in all his testamentary 
dispositions in the epitome to which I have alluded, there is not a 
single half-crossed "to," and that is put in contrast with what 
relates to the first codicil, in every instance where there is a 
half-cross to the "t," and not a single instance of the "t" 
being left uncrossed. Now then, Gentlemen, the way in which I 
would put that to you is this, that if you find the habits of the 
writer entirely reversed, that instead of leaving the " t " uncrossed, 
as was his peculiar habit, you find it crossed in every instance in 
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the maimer I have pointed out, and that not standing alone, but 
taken in connection with many other instances, whether that will 
r not lead your minds, as reasonable men, to the conclusion that 
this is not the genuine writing of the testator. 

Kow the next point is the formation of the capital "E," of which 

two or three instances are given. Mr. Chabot Calls your attention 

to certain matters connected with it, and as I said before, you 

i¥ill only attach weight to what that gentleman says when your 

observation coincides with his. He calls attention to the fact that 

the single capital '*E" occurs several times in the epitome, and where 

it so occurs, it is characterised by the final termination at the end 

of the up stroke being made with a heavy knob, dot or knob, call 

it which you please, whereas in Mr. Nuttall's writing you find the 

capital '* E '' finishes with a fine stroke, the up stroke tapering away 

till it reaches a mere nothing. I have got here — ^it is not very easy 

to find a single ^'E" — but I have got here a number of single "E's.'' 

It is, generally speaking, carried into some otiier letter and does not 

form the tail, but it so happens we have here a rate book, and it 

occurred to me there must be a good many instances where we might 

find a single '^ E," words beginning with '*£." I have taken this 

rate b^k and wherever I have found a single " E " I have turned 

it down, with a view of enabling you to form your own opinion 

whether Mr. Chabot is right in saying that Mr. I^uttall's capital 

^'E's," standing alone, terminate in a fine point, and that no instance 

is to be found amongst a good many that we have before us in 

which a single " E " of Mr. Nuttall's occurs with a round dot or 

knob, as occurs in Ihis epitome. The book will be handed over 

to you, and you will form your own judgment upon it. Mr. 

Chabot points to the '^J. E. by codicil," here the letter has 

the knob or dot at the end of the stroke. You will see below 

an, " E " of Mr. Nuttall's, that is " To J. E. paying to,'' and 

your attention is called to the diflference between Mr. Nuttall's " E '* 

and that which occurs in the '< E " above. Again, you have another 

ii E'*— "Prass Northedge and Allished to E. B.," here you find a fine 

up-stroke, and though it reaches the half of the letter before it stops, 

there is no instance of this knob, but when you come to '' Three 



• H 

fieklB in Darley to X. B." theie again you find tke <' £ " texttmated 
hj ih» thick knob. Again, if you tium oyer the othor p&ge, 
although the ftrat ^J. £." has set got the knob, ther seconds 
''J.£." has it in a marked numaer. Of comae it is a very 
difioult matter to find instances of '' £'s " in the letters befeve us, 
but Mr. Ghabot calls attention to seme in ^linxk the amgle '< £ " 
occurs; they will be handed to yon. That is another incident; 
bat then we hare one which I think is mere remarkaJbley tf 
possible, l^ian ain3rthing else, and that is tke ^rmatiea of the ^ Vs^* 
in his hand-wri<ang in the piinted words. If you tarn to eil^r of 
the willS) to both of them you will fiiKl the word '^de^se,** in 
'* I give and devise ; " ttiese words are generally written in a large 
print-like hand, and that b^g the mode in which he writes the 
word in the wills, it was natural te expect it would be written 
so In the codicils, whether they were written by him ^ by an 
imitator; bnt the very striking and remarkable characteristics ^ 
his writing in the will will be found to be wanting in the eodlicil. 
But now, with regard to ttiis "v." In every instance in which 
the word " devise " occurs in the will*—** I give and devise," — it is, 
ns pomted out by Ur. Ghabot, the undoubted fact that the ** v " is 
made closed at the bottom without any opening or intomptiim ; 
it is equally true that wherever it occurs in the codicils, the reverse 
is the case. Take the first codicil as an ^ustaration, ** I do hereby 
revoke, cancel and make void,'**— or befere revoke, " and whereaS)'* 
the ** w" is equally open to observation^-^tiie "t^** or the douMe ** v " 
IS en&dy open. Pass on to the next, " I do hereby revoke, cancel 
and make void;" I9ie '* v " of void is the same, it is -en^lirely opwi* 
Pass on lower down, "I give, &c.," the " v" is entirely open, **I also 
give to the above-named^" die " v" is entirely open at ih.e bottom. 
" I now give tftiefarm at Ashover," the " v " is entirely open at the 
bottom. Turn to the next codicil and you will find again ** 1 hereby 
revoke and make void," there is the same " v" in "make void," it 
is open at the bottom. Wherever these words occur— revoke or devise, 
or give, or a printed " w," you.wili find that there is the opening 
at the bottom, which is altogether foreign to anything that you can 
find in the same diaraoterof writing on tiie part of Mr. KnttaH. 



"Ssiw^ in addition to that, there is a forl^er remarkable 
pecnliarity in the ''8." The figure ^* 8" eocmrs several times; 
. but before I pass from the ^ v," just giro me, if you please, the 
will of Luke Wilson (a paper was here handed to his loirdship). 
We know that in 1853, Mr. Else copied a will for Luke Wilson, 
and in the will, of course the words ''give and devise" oocnr as 
words which are usual in a will ; and there again you haye the 
same chaiacteristics and contrast^ you have the ^^t" open at 
the bottom, just as it is in the codicil. Now the %are ^'8" 
occurs both in the will and m the codicil, and Mr. Chabot says, it 
is always written by the testator closed at the bottom. It occurs 
fourteen times in the codicil; you. Gentlemen, can look at it for 
yourselves. Th^i he calls your attention to the ** p'e," and he says 
Mr. HTuttall never left oW in making his "p's," ei&er drawkig the 
up stroke of the ^p " along the down one, or dse carrying it away; 
he does it without lifting his pen. He says, the opposite is tiie 
case with Else^s hand- writing, and he calls your attention to iL 
He calk your attrition also to the "r's.** The " r's " are made by 
Mr. Nuttall with a very distinct articulation on the left hand side, 
while on the contrary, the articulation of Mr. Else's is small, 
running down to, and not above, the line as is the eharacteiistic of 
Mr. Nuttall's. 

Now, Gentlemen, these are the points to which your attention 
has been directed with reference to the hand- writing of the parties, 
and, as I said before, there is no doubt that every man% hand 
varies at times ; but it is a fo.et that Mr. Kuttall was capable of 
writii^ different hands. It is also true Mr. Else could write 
a hand very like the hand in whic^ Mr. KuttaU would sometimeB 
write. On the ot^er hand it is not because Else wrote a hand like 
that ci Mr. Nuttall's that we are to take it the hand-writing in 
these instruments was that of Mr. Else-— eertainly not. It is an 
unfortunate fact in the case that a man who benefits by the testa- 
mentary dispositions in the codicils so largely, should write a hand 
like the writing of the man whose codicils they are supposed to 
be. But the mere fact of a man writing a similar hand to another, 
ought notof itsdf on ttieoecasbn of adisputeas to tiie ges^^uineBess 
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of handwritmg to be allowed to prejudice him ; it is only one of the 
facts in the case ; but you see the way in ^hich this thing teUs is 
this — ^though the hands may be said to have a certain resemblance 
there are marked peculiarities about each. To those marked peculi- 
arities instances of exceptions are certainly to be found, you will find 
Mr. Nuttall sometimes crossing his ''^" and you will find Mr. Else 
sometimes leaving it uncrossed ; on the other hand, Mr. Nuttalldoes 
not always articulate his *' r's" or make them in the same way, and 
you will find Mr. Else doing just the reverse, but the strength of 
the case presented to you and upon which you are asked, upon the 
comparison of handwriting, to say the handwriting is not the hand' 
writing of Mr. I^uttall is this, that you will find contained in the 
instruments in question an absence of the peculiimtieB of the hand- 
writing of the man whose they are said to be, and then added to 
that you will find the habitual peculiarities of the other introduced 
— ^that is the way in which it is put, and then if you are of opinion 
that is so in point of fact, it is for you to say what influence that 
ought to have in your judgment in deciding whether this hand-^ 
writing is the handwriting of the testator. 

But, Oentiemen, we have had a very remarkable piece of evidence 
given by Mr. Chabot with reference to the ha.ndwTiting of the 
attesting witnesses to the first codicil. It is perfectly true it was 
not produced before you by the learned counsel on the part of the 
defendant, as evidence in this case— why, I am sure I cannot tell 
you, — ^I can only say in justification of the coarse I thought it right 
to pursue, that upon looking at the signature of Gregory to the first 
codicil I was struck with what I think will strike any body who 
looks at it, the great difference between the ink with which Gregory 
signed his name and Buxton signed his, They are of a totally 
different color. That may be accounted for in this way, that Buxton 
having signed first then had to get up and give the pen to Gregory. 
Time would be occupied while he was doing that, and Gregory 
taking his place, aod when Gregory had finished writing with his 
slow, tardy, tremulous hand, it would have given time for the ink 
of Buxton's signature to dry, and then the testator might havd 
taken a piece of blotting paper and blotted Gregory's and so deprived 
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Gregory's stature of the main body of tlie ink which he had used 
in signing after Buxton's ink had sunk into the paper* This led 
me to look a little closely at Gregory's name, and it being suggested 
that some other codicil had been made — 

Mr, Serjt. Hayes. — The photographs, my Lord, do not show a 
difference in ink, and it will be desirable that the jury should look 
at the originals. 

Chief Justice Cockbum. — ^You are quite right, let it be so [the 
first codicil was here handed to the jury]. You see the ink to 
Gregory's signature is much Mnter than the deep colored ink of 
the '* Thomas Buxton." 

Well, Gentlemen, my attention was attracted to this and I was 
struck with the circumstance, and it led me to desire to be quite 
safe with reference to Gregory's signature. I did not recollect at the 
moment there was a signature, or rather two genuine and undisputed 
signatures of Gregory's — Gregory had never disputed the authen- 
ticity of the signature that appears at the bottom of the codicil. 
Buxton, in answer to a question of mine, expressed a doubt whether 
the signature to the document, that is the first codicil, was in reality 
his (Buxton's) ; I did not call upon Buxton to sign again, because as 
I saw Buxton was disposed to dispute the genuineness of his 
signature he might write his nftme purposely different from what 
his real signature was ; but as Gregory did not deny his signature 
it occurred to me to make him write his name half a dozen 
times, in order to see whether it was the genuine signature; 
accordingly I made- him sit down at the desk below me and he 
wrote his name '^ Job Gregory " five times. "No doubt he wrote his 
name honestly at all e7ents> as he did not know what it was for. 
He had never disputed the genuineness of his signature and did not 
feel the importance of disguising his hand. "Now here are his 
signatures, but beside that we have two of his signatures appended 
to his examinatipn taken in the Court of Chancery. Now then 
comes the question, comparing these which are his undoubted 
signatures with the signature appended to the codicil, is the signa- 
ture of the codicil his oris it not? Well, being satisfied of the 
intelligence and I am bound to ^j witb tiie integrity and honesty 



78 

of Mr. Chabot, I desired Mr. CSiabot, earnestly impiefifimg upon him 
in the strongest way I could the importance of the matter — ^I 
desired him to compare the signatures which Gregory had so writt^ 
with the signature of Gregory to the codicil, to see whether he was 
satisfied with the autfienticity of tiie signature of Gregory fiiat was 
so appended to the codicil. 

You have now had an opportunity of looking at it iffid have had 
the photographs before you; you have the genuine signatures to 
the two sheets of the examination of Gregory in Chancery b^ore 
you and the signatures that Gregory wrote in my presence. 

Now let me call attention to what Mr. Chabot says to you, with 
the same remark that it is only so far as your own ocular inspection 
satisfies you of the truth of his remarks that you will follow him to 
the conclusion at which he undoubtedly arrives— -observing that it is 
not matter of opinion merely, it is not the mere statement of hi« 
opinion, of his judgment, it is not the <' 8$ffn$u9 intani ^mmes 
qua nmi drnnma per tawrety Qnom fiub stmt oeuUi subf&eUt Jidehbus.^* 

Now what he says is this: The first part of the "J" in 
^< Job" begins with a long and clumsy loop in the codicil — the loop 
is a small one, a very small one, in the genuine signatures. The 
"b" of ttie "Job" is carried up from 13ie lower port of the "o" in 
the codicil, but it is carried from the upper port of the "o" very 
high up in the genuine signature. The finish of the ''b" is a 
distinct loop turning upwards in the codicil. It is almost a straight 
mark turning downwards in l&e genuine signature. The capital 
"G" appears to be falling backwards in the codicil. The '* G" seems 
to be falling forwards in t^e genuine signatures. The "G" in the 
genuine ones is begun from the bottom ; in the codicil it is begun at 
the top. In the genuine signatures the capital "G" is carried on 
and joined into the * * r " ; in the codicil the tail of the " G " is not 
carried up at all and therefore does not join the ** r." In all the 
undisputed signatures there is a great space between the '' G " and 
the << r " ; in the codicil thereis rery little space. In all the g^iuine 
signatures the "e" is always joined te the small "g"; in the 
codicil th^re is a distinct break. In l&e genidne signatures the 
<< g" is oamed high up into the "o" ; in the codicil the "g" joins 
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^ery low down. In the geniiine obbs the first paM. of tbe '^y ^ is 
didtmct and bold; in the codicil the upper part of the *'y'' is 
rather angular. In the genuine ones the handwriting is longer 
and the lines are taller in proportion to the breadlhw Then I 
suggested to him, would not that arise from his being cramped for 
rocon — ^he says that might influence the size of the letters, but not 
the proportions. In all the undisputed signatures the letter ** r " is 
made with an. arm on the left side. That struck mc at first — in 
the oodicE the " r " has tibie arm on the right side. If ow it may be 
said with r^erence to this letter '^r'' the difference in the 
formation of the letter which might ndt easily be accounted for 
were the writer a more practised and accomplished writer, may be 
aGGouated for in a man of the position in which Gregory was ; but 
it certainly b a striking fact that there being seven genuine 
signatures, in every one of these signatures the arm of the 
letter ''r*' is lifted on the left side; whereas the two ^I's" in 
Gregory in the codicil have the arm on the right. W^ then, I 
may say that even without his having written any signatures in 
our presence we have abundance of signatures. Well, then, we come 
to Thomas Buxton's signature. Mr. Chabot says the undisputed 
signatures of Buxton are more angular than the writing of the 
codicil* The letter *' B " in the undisputed signatures is looped in 
each, and if anylMng the down stroke curves toward the left. In 
the codicD. there is no loop, not even what is called a blind loop. 
Then the witaiess says, continuing his evidence, the small part of 
the ^'B/' certainly in two if not in three of the s^natures, is 
smaller than in any other part of the remainder of the word^ That 
is a striking fact. In the codicil it is by far tiie larger portion. 
There you see the ''h" in '' Thomas" spreads itself out and 
extends over a epaoe equal to two or three of the following letters. 
In the undisputed signatures the others do not do so. The letter 
^' s" in the undisputed signatures terminates with a dot, but in the 
codicil there is no dot. The '^a" in <^ Thomas'' is a distinctly 
made one in ihe undisputed signatures, but iu the codicil it might 
be mistaken £[>r an ** u." In the undisputed signatures the down 
stroke oL the '' S " is made with two curves, in the codicil it is 



■pi 



80 



-I. ^f 4^/k «« "R •* where it crosaes the 
quit, rtninhli th. TP" P«tf a- » "T „^ j,to«l 

L^LT IB Jcodicil it tonche. the " V dmort mdang rt 

hMik like e "d." The last stroke of the * n i» wii^ w 

iwk UM « u. «n«ral tendency in all the 

iiloiii> aa the other wntmg. The general jmuK;»^j 

;J;r«« »o doubt; b-t I do «.» know how th^ would rtrike the 
4x««U: «ttthaSwtIlb*l«tto7«»rfT» ««Te "™ 



99 



^^ J«r« to t!t.« ur tie «£ciL «* ** "^ """^^.^^ ^, 
|«xr*. ««tl ie «Iirf r'-r eewcioa » the -X 1. «™^ 



V • ^ . ,si«^^ ^iTnuwc iiv^jiiaa dt into twQ ayilaliMB. Anus 

K^k^uji^ * jp*^'^ ^pii^v,. 4iaw« ^4- "7^ ^ -_^^ ^\',mm ii a " d." 



^i^'i **w. vWttdHaKB;. rswc rsLnaw » th* tw ««atoi«. nut 



V*i *»« w^> ■*• *t'«« * *««* ^««»' rf .!» tin. OTfi aaiwTflfc* *f^ 




81 

been perfectly familiar, with the word ''executor" he must have 
been familiar, and you would not expect him, with respect to those 
words, to make mistakes. There were some words, too, that he 
inyariably wrote in his correspondence correctly, and there are 
words in these testamentary documents which it would surprise us 
if he wrote wrongly. He was not a man habitually given to 
mis-spelling ; in the vast mass of documents, letters, books, papers, 
cheques, wills, which we hare had produced in Court, no doubt 
there were many instances of mis-spelling, some of them evidently 
from mere carelessness, which you and I might make in writing 
fast such as the accidental omission of a letter, or the crossing of 
an "1," forgetting it is an ''V and not a "t." Without the 
advantage of having a superior education, he was a man who 
had received a tolerable education of the charaQter which I 
have described; he was not a finished scholar, and did cer- 
taLoly occasionally spell wrong, but I think we must take it 
these are exceptional instances. A body of letters have been 
produced which contain a correspondence between himself and 
the Tithe Commissioners with reference to the commutation 
of tithes, and in that, consisting of between twenty and thirty 
letters, three cases of mis-spelling alone had been found, and two 
of them are obviously instances of the kind that I have mentioned. 
Now in Else's, it is just the reverse of this; there has only been 
one single letter produced in which no mis-spelling has occurred, 
and that is a letter to Mr. Stone, a person who was somehow or 
other connected with the Poor Law. With that single exception, 
not one letter has been produced in which there is not some 
instance of certain words being spelt wrong, and there are certain 
words which he invariably spelt wrong, and which the testator 
invariably spelt right. It becomes, therefore, very important to see 

how the codicils stand in reference to orthographical considerations. 

« 

If they are spelt with inaccuracies, the probability is rather that 
they would have been written by a man who habitually spelt wrong, 
than by a man who habitually spelt right, but who occasionally 
spelt wrong. If you find the spelling, in reference to given words, 
was invariably characterized by the one man spelling right and 
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ffacrtber man invariablj spelling wrong, and if yon ibd tmntg 
spdling in this codicil consistent with the writing of tke one and 
incannstent wilii the writing of the other, that no doubt would 
throw a great light on who was the writer of the eodicO. ¥irtA 
comes the word " cocKcQ," and that h written witfe an ''e; " next 
eomes ''I giro and derise nnto the said John Else, his heirs 
and assigns'': the words ''heirs and assigns ** are words thai 
Mr. NuttaD nrast hare written in rarious instruments of his own 
again and again, and he must hare seen them over and oyer and 
over again. Kow knowing^ that the testator was so well acquainted 
with testamentary writings, can yon believe that Mr. Hnttall 
would have written the word " heirs," '* hears" ? Now you imow in 
writing the word *' heirs " he might have left out an "^" or "t,^ or 
even the letter " ^," he might have made a mistake like any one e!se, 
bat it will be for you to say whether 1&. KuttaO could have written 
the word '' heirs " in the way in which it is found in the codicil; 
Let us go <m to another instance : there is an annuity givai <^ 
£50 a year to his friend James Clifford Newbold ; now he must have 
written that word over and over again, because Mr. Newbold was 
his friend and his own lawyer, and it is a very odd cireurastanee 
that he writes the name of " difford " twice in this document with 
an " e.^' Now it might be absence of mind, but it is for you to 
say whether that occurring twice it was not written by a man 
who believed it was to be written " ferd " and not *' ford," that he 
believed it was to be written with an '*e" instead ci an **o.'* 
•Now the next is a very remarkable word indeed; he gives to 
"Sarah Holmes," the "daughter," spelt with an *'o," a certain 
property. Now, Gentlemen, is that the testator's writing ^ If we 
could have found in a single instance of the testator's writing the 
word ''dau^ter" with an " o," it might be sometiring, allhoagh it 
i$ xmdoubtedly true that until after the codicils, that is until a very 
recent period, Else always spelt " daughter " with an " o ; " still if 
Qte other man had ever written it in the same way, as I said before, 
it would be something, but the word " daughter" occurs in the will 
and is written correcfly; but what is still more remarkable we 
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have before us a draft which Else e<^ed for Lidie Vilson^s will, 
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mi, t^^ w^ri '< ^^ugU^r " ojccnrs ii^ that si^ or s^yeijL timeei,, an^ 
IQ tjtiat 4raft. ^bicb Mr- I^uttaU pr^Miredj be uLyaria()ly wrote the 
Wffd daughter: witK am "a;" aii4 notwithstanding he tM the 
dralt b^ore hin^ mi had to cc^y the drafb which Mr. Nu1;tall had 
wiittei^ for Iw foi: thQ pmpose. pf Luke li^'ilson executing his will, 
ii^ every in^tmoe^ without exertion, you find lie " 4^ughter " of 
Jfx. Ifuttall la cbe^ged into the dotf^hUr of Else. But, beside^ 
4h^ Tsr^t b^YOi ^ vast, number of County Cpurt returns in whicb, 
having; served the pi^ociesA of the Court he had to return to, whom 
lie l^adt delivored H^o. summonsi sometimea to the wife, sometunes to 
thQ Bfl^, ^d ^metim^s to the daughter^ and th^re are, instances 
without eftd ^i which h^ wrote in eyery case the wprd *' doughter " 
foit *' dai^l^ter,^" mi be is obliged ta acknowledge, in an&we;r to a 
qiiestiezi ^opi myself^ that, that bad been until a very late period 
his habitual mode oi vrntiftg thj^t word ; a^d here, you find in this 
codieS th^ vw4 written not as 3^. liTuttall in every instance wrote 
W but a& it WPA tbe habitnal custoni of Else to write it. ^pw, if 
mj ozLQ of tbe^e things occurred alone, even if thp pis-speUing 
Qccnrred ^one,, notwithstanding the observation^ wbicb present 
. theni«ielve;3i pn U^e writing which bring aU but conviction, if not entire 
eonvictipn* tft yonr niindSj^ it would be one thing; but tben^ besides, 
you have a. document purporting to be th^t of a man who habitually 
Bp^lt welly foil of inaccnracies in spelling^ and amongst thpn^ those 
lipeUings clftgi^acteadstiQ pf the one man and entirely forei^ to the 
babit o( the other ; to what doe^ tha(t lead your mind ? Sut there 
i« anothpii: tbing which is not virithput its inxpprtance also — Mf. NuttaU 
had written an infinity of wills both ^or himself mi other people, 
fmd I think be must ba.ve written the ^ord " e^cecutprs," I will not 
opecnlatp pn thQ nuo^ber of tunes, and in no instance that I am 
aware of, per^^inly ui npue pf the documents ^e h^vp before us, do 
we fvec find b^ ^It the word ** executors " wrong. But ihe word 
^< executory '* being prpnpnncpd more or lem as if it were "^tten 
with m " 0»" ^ ingor^t man wpuld bp very likely to give. It an 
" 6," ^d aoppydingly we find it so in thp codicil. Now then, 
Gentlpmeni Ipt us pass on to the next codicH, and you will find 
tbat is il90 cbwwtwsed yitb a, certain amount of mis-spelling, 
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In the first place tlie word " contiguous " occurs. "Well, a man 
might make a mistake, a man like Mr. iN'uttall might himself make 
a mistake in it, but he is writing " contiguous," " guaes." Could 
he write a thing like that? But there is a word still more 
remarkable than that — ^there is the word "numbered," and the 
position of the " r " is wrong, and the word is written " numbred." 
Then there is" another word, the word " assigns." Mr. Nuttall 
must have been very familiar with that, yet it is written "assignes." 
iN'ow that might be said to be a mistake, but we find it 
occuring two or three times where Mr. Else was writing wills. 
" Commutation" occurs twice, and in both instances it is written 
" commuation." That might be a mistake, though it is certainly 
singular it should occur on the two occasions when the word is 
used. Now I have called your attention to the words " numbered " 
and " assigns," and I have pointed out the mis-speUing I turn 
to Luke Wilson's will ; both those words occur in the drafb of Mr. 
Nuttall; the word "numbered " is written right, in this will the 
position of the " r " is reversed, and we have " numbred " as in 
the codicil. The word "assignes" occurs twice. The word 
" doughter " occurs here again and again. Then we come to the 
words "tithe commutation," and it is written " commuatation ; " 
and the word " assigns," " assignes." You see it comes over again, 
" and the heirs and assigns of such person or persons whatever," 
and the word " assigns " is twice written with the introduction of 
an " e." Then we come to the third codicil, and we find the third 
codicil is very much better in point of spelling. To be sure the 
word " some " is spelt " sum." That might have been an accident ; 
all the rest is written with a due regard to spelling : it may be 
whether it was Nuttall's codicil or Else's, it may be the man who 
wrote the third codicil had more leisure to carry it out than the 
man who wrote the others. Some men can write very well when 
they have time and a dictionary, whilst those same men who write 
well if they have time and a dictionary, if they are in a hurry to 
get a document completed if the opportunity presents itself and they 
are obliged to write in a hurry, fall into a number of mistakes. 
It is undoubtedly the fact that the first codicil, upon which all the 
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rest of these testamentary dispositions more or less depend^ is 
characterised by all those singularities of spelling to which I have 
called your attention. 

Now it is for you to say, looking at the whole of it, the peculiari- 
ties of the writing, the instances in which the peculiarities of one 
man are said to have been substituted for the peculiarities of the 
other, when they come to be added to the spelling — whether all these 
circumstances together, with the exception that has been taken to 
the genuineness of the signatures, lead your minds to the conclusion 
that these instruments were written by the hand of the man who 
is dead and gone, and who therefore cannot tell us himself who 
wrote them, or whether they were written by another hand, with 
the express view of defeating the purposes which he had intended 
should be carried into effect. 

It is a grave and most important enquiry, undoubtedly, involving 
issues of the most serious character ; but you have paid an attention 
to this case which will enable you to solve the difficulty one way 
or other. Happy as you doubtless would be to exonerate those 
who are sought to be implicated in these most serious charges, 
yet if you are led to the conclusion that the charges are true, you 
will not shrink &om the honest and fSoithful discharge of your 
duty to those who are entitled, and to society which has a deep 
interest in the result of this enquiry, l^ithout fatiguing you 
more by going into any further detail, there are a few general 
observations that present themselves on the face of the case. You 
are now quite aware of the position in which the testator stood 
in regard to those who might have any claim on him. The only 
relation who bore his name lived away from him, and he does not 
appear to have been on terms of intimacy or affection with him, 
yet he seems to have conceived the notion of making John Nuttall 
eventually his heir, and there is a bit of important testimony, 
which I do not think I ought to exclude from your consideration, 
which is that of the witness, the shoemaker — 

Mr. SerjU Hayes. — ^Walton. 

Chief Justice Cockburn. — Yes. That witness says that within 
a fortnight of. Mr. iN'uttall's death he spoke to him upon .the: 
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SHbjeet of who was to succeed him. Mr. Nuttall had been lo the 
fton'e kottse to pay a Hll, the son h&ng & but»hier ; the witaesa 
held Mr. Nuttall's pony at the door, and he waa proceefding to help 
Mr. Kuttall on to his pony When he got ent, attd the ttan taiked 
to him aa he walked along, and Mr. Nnttall said to faim "If I do 
not get much better soon I shall never ccftae down here any moie ;'* 
upon which the man said to him ** the more the pity ; " upon which 
Mr. Ntttti^ said, ^<yon will bever want f<yt a Nuttali if I go, ikete 
will be another Nuttall tti my place.*' That was not «a unlikely 
thing for a man to say who was in a failing state of health, and 
who deemed to have expected his dea/th. If it is true that passed 
within A fortnight of his death, it certainly is calculated to threw 
Tery considerable light on l^e enquiry now pending. It may be 
that *^ was the man's invention; but if you are satisfied of the 
tm'th of the man's statement and believe it^ it certainly is <a very 
significant fact, beoause let us ask ourselves what had happeuied 
to induce him to change his views in the interval between 
September, 1854, when he made his will, and, the time when tiiese 
codicils are said to have been made ? Had Mr. Else gained upon 
his affections? The relation between them, such as it was, appears 
to have subsicrted for a long time; undoubtedly, he had known 
Else from childhood^ and Else had made himself very us^al to 
him in a variety of ways, and, therefore, he would feel a grateful 
sense of the services this man had rendered him; and it was 
reasonable to expect that he would think of him in the disposition 
of his prc^erty. When there were so few people who had reaUy 
any hold on his affections, fiut he had already done a great deal 
for Mr. El^; he had obtained, through his influence, i^ppointments 
for him o£ nearly a £100 a year, besides getting him the post of 
assistant bailiff, which brought him in 6d. for 'every Bummoos he 
served, so that he had not left Else's services unrequited. But 
it might very well be, that Mr. Else having for some years rendered 
him assistance in his business^ that he should make some pxovidon 
for him by his will; and if we had found some provisicm within 
certain limits and bounds, we should have thought it one of the 
mc^ natural things in the world, especially when we find him. 
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^ving mach of his property among servant maids, who could havB 
no claim upon him but what one would think might be very well 
requite^, without the gift and devise of estates of several hundreds 
a year; Suppose he had determinded to alter the testamentary 
arrangements he had made^ and to withdraw i^om these women 
the gifts of property which he had indiscriminately bestowed on 
them, would you have expected he would have made this change 
in favor of 19'uttall or in favor of Else^ or that he would, out 
of this immense mass of property, only allow John Kuttall 
in the end to get JE300 a year — a present income of much 
less than £300 a year 9 whereas Else was to have a present 
income more than ITuttall, who was his relation, and eventually 
£1^200 a year at least. However, it is not on that account you 
are to reject these instruments as spurious^ for the law allows a 
man to dispose of his property by will according to his fancy ; and 
it IS not because you think he might make a fairer disposition 
that you should^ on that account, reject his will. ITone of us, 
probably, would feel any great safisfaction, if we found he was 
about to give a former female servant an estate of £600 or £700 
a year ; but if he chose to do it, any man with the possession 
of property has a right to dispose of it according to his fancy. 
Do not forget when you are considering the question whether these 
are genuine instruments or not, the relative position in which he 
stood in regard to others, so that you may consider whether this 
was a disposition he was likely to make ; whether it was likely, 
-supposing he did intend to alter his testamentary arrangements, 
he would have done so in the way he is described. On all 
former occasions he had recourse to Mr* l^ewbold, — on all 
former occasions Mr. ITewbold had furnished him with skeleton 
wills which he himself filled up ; why, if he was disposed to make^ 
not such alterations as the death of Sarah Holmes might have 
suggested, but large alterations, sweeping alterations, why should, 
he not have had recourse to Mr. ITewbold instead of this device 
of short codicils to be witnessed by anybody who might be called 
in? But what is much more striking is this, we have these 
oodicils foUowing in such rapid succession. If he was looking 
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towards the end which was approaching, and was about to make 
an alteration in his testamentary matters, you would naturally 
have expected he would have called in Mr. Newbold, or if he did 
it by codicil he would do it at once ; but we find these codicils 
coming in the course of three months before his death, in which 
time he is said to have made no less than three ; and what is more 
striking, two of them were made within six days of one another. 
"Well, having made up his mind, as it is supposed, to alter his will 
he makes a codicil, one on the 6th of January, and then in rapid 
succession another on the 12th of January ; they are all three made 
within a period of three months. That is also a circumstance not 
undeserving of consideration in the mass of matter before you in 
this case. Then he dies, and these codicils are found, two of them 
in one place as it is said, another in a third, a most curio as and 
remarkable place of deposit, — that also is a startling feature in 
the consideration of this case ; but I have commented upon that, 
and do not think^ it necessijry to trouble you- further upon it. 
Then I come back to the point from which I started, namely, that 
wo ought not to come to a conclusion adverse to these codicils, 
without bearing in mind that two of them are attested by the most 
respectable, so far as their previous history and character goes, 
of witnesses. One indeed is not in this happy position. You have 
these two men telling different stories, which would seem to make 
them utterly unworthy of credit at your hands. Gregory, who 
denies to day that he saw the testator sign, swore in his affidavit 
he saw him sign ; he swore it in his examination in chancery, and 
he swore it in his affidavit. Buxton, who doubts whether this is 
his signature swore that it was, both in his examination at the office 
in chancery and his affidavit. I certainly would not ask you, upon 
the testimony of these men, to say that you believe them now 
instead of believing their first statement. If that were so, any man 
who could get two witnesses to deny that they saw the testator sign, 
or to deny their hand- writing to a will or other testamentary 
document, would, by that means, be enabled to finstrate the 
testamentary disposition of his property that a man might have 
made. But it certainly is a circumstance also in this case that 
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we have Buxton now denying the genuineness of his signatare, 
and he is borne out by evidence to which your attention has been 
called. It is matter for you certainly to consider. With regard 
to the other witnesses no imputation is cast upon them prior 
to this transaction, but their conduct subsequently to it seems 
somewhat inconsistent with the notion of their being genuine 
instruments. 

Gentlemen, the whole case is now before you, and it is one, 
I repeat, of the gravest character and of the deepest importance. 
It is most important as you have been told. The testamentary 
dispositions made by men before they leave the world, should 
not be afterwards impaired or frustrated because there may be 
circumstances of doubt arise, or because witnesses on whom they 
reposed may prove unVorthy of confidence. Testamentary * dis- 
positions ought to be held sacred and upheld ; but then, on the other 
hand, we should take care that we are upholding testamentary 
dispositions that are genuine and true and that are not the 
production of artifice or fraud. It is to the interest of every man 
and of society at large, that where a fair case is brought to the 
consideration of the jury as impugning the honesty and genuineness 
of testamentary documents, that case should be carefully, anxiously, 
and deliberately considered; and I have this satisfaction, that I 
am sure no twelve men who could have been assembled and called 
upon to deal with a case of this magnitude and importance, could 
have done so with a more undivided and earnest attention and 
more manifest desire to do justice than you have displayed on the 
present occasion. 

Gentlemen, I now commit this case to your careful consideration 
and I am quite sure you will return a verdict which^ though it 
can be only satisfactory to one side, wiLl be satisfactory to your 
consciences here and hereafter. 

A Juryman. — ^I wish to know what is the particular form in 
which we are to give our verdict. 

Chief Justice Cockhum, — ^The issue is, the PlaintifT affirms and 
the Defendant denies that a certain writing, bearing date so and so, 
is a codicil to the last will and testament of George Nuttall, 



deoeaaod^— [Beads issue.] The Bame question arises sa to the other 
two oodicili^ 4U3d tho main question is wheUier they are geauino 
doGumeats or whether they ture forgeries, 

A Jiir^num.'^We should like to have the letters of Else and 
other docuaeuts. 

Ckdef Ju9He$ Ooehkurn* — There is the rate-book and there is 
Luke "Wilson's will. 

[l^iQ jmry retired to consider their verdict at five minutes to 
fouTi taking with them letters, papers, and other document^ and 
xetumed into court at twenty-five minutes past four.] 

The ji<ia0M^.-T— Gentlemei^ are you agreed ? 

Foreman qf the Jury. — We are. 

Auanat4.—J)o you find for the Plaintiffs or for the Defendants ? 
. Foreman rf ike Jm^.^los the J>£FEND Am?S. 
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